
Private Enforcement of European
Competition and State Aid Law



International Competition Law Series

VOLUME 82

Editor

In its series editor, Alastair Sutton, Kluwer is fortunate to engage and benefit from the
experience and expertise of one of the world’s outstanding authorities on European
Union and international economic law.

Introduction

In their efforts to regulate competition in an increasingly complex business environ-
ment, competition authorities face a daunting task. The European Commission and
Courts, as well as national courts and legislatures, policymakers, and regulators, are
constantly proposing, enacting, reviewing, and enforcing new legal measures, often
addressing novel situations. Every industry and service is affected.

Contents/Subjects

With many titles currently available and new ones appearing regularly, the series’
coverage includes detailed analyses of relevant legislation and case law in major global
trading jurisdictions, defences used in cases involving the digital network economy,
state aid cases, enforcement methodologies and a great deal more.

Objective & Readership

The purpose of Kluwer’s International Competition Law Series is to follow the
ever-changing contours of this dynamic area of the law, keeping the practice in sharp
focus so that practising lawyers (including in-house counsel) and academics can be
assured of the most up-to-date guidance and sources, in the widest possible range of
applications.

The titles published in this series are listed at the end of this volume.



Private Enforcement of European
Competition and State Aid Law

Current Challenges and the Way Forward

Edited by

Ferdinand Wollenschläger
Wolfgang Wurmnest
Thomas M.J. Möllers



Published by:
Kluwer Law International B.V.
PO Box 316
2400 AH Alphen aan den Rijn
The Netherlands
E-mail: international-sales@wolterskluwer.com
Website: lrus.wolterskluwer.com

Sold and distributed in North, Central and South America by:
Wolters Kluwer Legal & Regulatory U.S.
7201 McKinney Circle
Frederick, MD 21704
United States of America
Email: customer.service@wolterskluwer.com

Sold and distributed in all other countries by:
Air Business Subscriptions
Rockwood House
Haywards Heath
West Sussex
RH16 3DH
United Kingdom
Email: international-customerservice@wolterskluwer.com

Disclaimer: The European Commission’s support for the production of this publication does not
constitute an endorsement of the contents which reflects the views only of the authors, and the
Commission cannot be held responsible for any use which may be made of the information contained
therein.

Printed on acid-free paper.

ISBN 978-94-035-0281-6

e-Book: ISBN 978-94-035-0210-6
web-PDF: ISBN 978-94-035-0233-5

© 2020 Ferdinand Wollenschläger, Wolfgang Wurmnest & Thomas M.J. Möllers

All rights reserved. No part of this publication may be reproduced, stored in a retrieval system, or
transmitted in any form or by any means, electronic, mechanical, photocopying, recording, or
otherwise, without written permission from the publisher.

Permission to use this content must be obtained from the copyright owner. More information can be
found at: lrus.wolterskluwer.com/policies/permissions-reprints-and-licensing

Printed in the United Kingdom.



List of Contributors

Prof Dr Rafael Amaro, Université de Caen Normandie
Prof Dr Luis Arroyo Jiménez, Universidad de Castilla-La Mancha
Benedetta Biancardi, Università degli Studi di Torino
Prof Christopher Bovis, University of Hull
Prof Dr Enrico Camilleri, Università degli Studi di Palermo
Prof Roberto Caranta, Università degli Studi di Torino
Prof Dr Willemien den Ouden, Universiteit Leiden
Simone Donzelli, LL.M. (Queen Mary, University of London), Policy Officer, European
Commission, DG Competition
Prof Dr Jens-Uwe Franck, LL.M. (Yale), Universität Mannheim
Dr Johannes Holzwarth, LL.M. (Chicago), Policy Officer, European Commission, DG
Competition
David Hug, Ruhr-Universität Bochum
Johannes Laitenberger, Director General, European Commission, DG Competition
(now: Judge, General Court of the European Union)
Prof Dr François Lichère, Université Jean Moulin Lyon III
Dr Rogier Meijer, Partner, Zippro Meijer Advocaten, Amsterdam
Prof Dr Thomas M.J. Möllers, Universität Augsburg
Prof Dr Fernando Pastor-Merchante, LL.M. (Columbia), IE University
Dr Patricia Pérez Fernández, Principal Associate, Cuatrecasas, Madrid
Prof em Dr Wulf-Henning Roth, LL.M. (Harvard), Universität Bonn
Prof Dr Sebastian Unger, Ruhr-Universität Bochum
Prof Dr Jacobine E. van den Brink, Universiteit van Amsterdam
Prof Dr Florian Wagner-von Papp, LL.M. (Columbia), Helmut Schmidt
Universität/Universität der Bundeswehr Hamburg
Prof Dr Ferdinand Wollenschläger, Universität Augsburg
Prof Dr Wolfgang Wurmnest, LL.M. (Berkeley), Universität Augsburg
Dr Erik-Jan Zippro, Partner, Zippro Meijer Advocaten, Amsterdam

v





Summary of Contents

List of Contributors v

Foreword xxiii

List of Abbreviations xxvii

CHAPTER 1
Introduction
Ferdinand Wollenschläger, Wolfgang Wurmnest & Thomas M.J. Möllers 1

PART I
Private Enforcement of EU Competition Law after Directive 2014/104/EU 11

CHAPTER 2
The European Perspective
Wulf-Henning Roth 13

CHAPTER 3
The European Commission’s View
Johannes Holzwarth 39

CHAPTER 4
Private Enforcement in France
Rafael Amaro 55

CHAPTER 5
Private Enforcement in Germany
Jens-Uwe Franck 77

CHAPTER 6
Private Enforcement in Italy
Enrico Camilleri 117

vii



CHAPTER 7
Private Enforcement in the Netherlands
Rogier Meijer & Erik-Jan Zippro 143

CHAPTER 8
Private Enforcement in the United Kingdom
Florian Wagner-von Papp 161

PART II
Private Enforcement of EU State Aid Law 195

CHAPTER 9
The European Perspective
Fernando Pastor-Merchante 197

CHAPTER 10
The Role of the European Commission and the Cooperation with National
Courts
Simone Donzelli 215

CHAPTER 11
Private Enforcement in France
François Lichère 235

CHAPTER 12
Private Enforcement in Germany
Sebastian Unger & David Hug 249

CHAPTER 13
Private Enforcement in Italy
Roberto Caranta & Benedetta Biancardi 267

CHAPTER 14
Private Enforcement in the Netherlands
Jacobine E. van den Brink & Willemien den Ouden 289

CHAPTER 15
Private Enforcement in Spain
Luis Arroyo Jiménez & Patricia Pérez Fernández 319

CHAPTER 16
Private Enforcement in the UK
Christopher Bovis 339

PART III
Analysis and Outlook 353

Summary of Contents

viii



CHAPTER 17
Private Enforcement of EU Competition and State Aid Law: Comparative
Analysis and the Way Forward
Ferdinand Wollenschläger & Wolfgang Wurmnest 355

Index 387

Summary of Contents

ix





Table of Contents

List of Contributors v

Foreword xxiii

List of Abbreviations xxvii

CHAPTER 1
Introduction
Ferdinand Wollenschläger, Wolfgang Wurmnest & Thomas M.J. Möllers 1
I. Private enforcement of EU competition and state aid law in the European

Union 2
A. Private enforcement of EU competition and state aid law is on the

rise 2
B. Private enforcement of EU competition law after Directive

2014/104/EU 3
C. Private enforcement of EU state aid law 6

II. The book as an effort of the Jean-Monnet Centre of Excellence INspiRE 8
A. People 8
B. Methodology 8
C. The project in context 9

III. Acknowledgements 10

PART I
Private Enforcement of EU Competition Law after Directive 2014/104/EU 11

CHAPTER 2
The European Perspective
Wulf-Henning Roth 13
I. Introduction 14
II. The case law of the Court of Justice 15

A. Courage 16

xi



B. Manfredi 17
C. Kone 18
D. Observations 18

III. Directive 2014/104/EU 20
A. Transposition of case law 20
B. No clarifications 21
C. Problems addressed 21

1. Compensation, not deterrence 22
2. Passing-on 22

a) Offensive use 22
b) Defensive use 23
c) Collective redress 23

3. Effectiveness of private enforcement 23
a) Decisions of national competition authorities 23
b) Disclosure provisions 24
c) Proof of harm 24
d) Guidelines for courts 25

4. Private and public enforcement 25
5. Final observations 25

IV. The relationship between public and private enforcement 26
A. The problem 26
B. Disclosure 27
C. Follow-on actions 29
D. Limited liability of immunity recipients 29

V. The relationship between primary Union law and Directive 2014/104/EU 30
A. General principles of interpretation 30
B. Is the Directive in conformity with the case law of the Court? 31

1. The problem 31
2. Examples 31
3. Framework of analysis 32
4. Limits to legislative competence? 35

VI. Summary 36

CHAPTER 3
The European Commission’s View
Johannes Holzwarth 39
I. Overview 40
II. The Commission’s private enforcement policy and its effects 40
III. New rules: new (and old) questions 42

A. Limitation periods and effects of infringement decisions (Cogeco v
Sport TV Portugal) 42
1. The relevant facts: a complaint, a decision, a claim 42
2. Questions on pre-Directive rules 43
3. Kokott on the effective application of Article 102 TFEU in

damages actions 44

Table of Contents

xii



4. Four observations 45
B. The EU concept of undertakings in the context of private

enforcement (Vantaan v Skanska/NCC/Asfaltmix) 46
1. An invitation to comment more broadly 46
2. An initial reaction based on established case law and the

Damages Directive 47
3. Wahl on the necessary adoption of the rules on economic

succession 48
C. Further guidance on causation necessary (Otis v Land

Oberösterreich) 49
1. Potential limits on a rather complex chain of causation 49
2. Further thoughts on the relevance of Kone 50

D. EFTA Court cases: Fjarskipti v Síminn & Nye Kystlink v Color Line 51
IV. Passing-on of overcharges and the upcoming guidelines 52
V. Summary and conclusions 53

CHAPTER 4
Private Enforcement in France
Rafael Amaro 55
I. Introduction 56
II. The development of private enforcement 58

A. The French judicial system 58
B. Overview of the French legal framework 58

1. Transposition rules: the brand-new Title VIII of Book IV of
the Commercial Code 59

2. Pre-transposition rules: four codes and a rich jurisprudence 59
III. What is effective and what are the impediments to private enforcement? 59

A. Preliminary remarks about the concept of ‘effectiveness’ 59
1. The ‘effectiveness’ of domestic rules: a matter of viewpoint? 59
2. The ECJ’s definition of effectiveness 60

B. The origins of the French bad reputation: the ‘magnifying effect’ of
the ineffectiveness of cartel damages actions? 61
1. Empirical evidence 61

a) Cartels 61
b) Abuses of a dominant position 62
c) Settlements? 63

2. The X factor behind this empirical evidence: the Directive
and/or a change of attitude? 63

IV. Particular topics 64
A. Which entity is liable for damages? 64

1. Overview of the transposition rules 64
2. Persistent issue as regards the fault requirement 65

B. Binding effect of the decisions of competition authorities 66
1. Overview of the transposition rules 66

Table of Contents

xiii



2. The ‘final decision’ in the meaning of the transposition
provisions 67

3. Critical appraisal 67
C. Limitation 68

1. A frequent issue in French courts 68
2. The (mind-blowing) problem of the ratione temporis

application of the French limitation rules 69
3. Uncertainties with regard to the interaction between public

and private enforcement 70
4. Overview of the transposition rules 71
5. Critical appraisal 72

D. Collective actions/pooling of claims 72
1. A long-running story … 72
2. Main features of the action en représentation conjointe 73
3. Main features of the action de groupe 73
4. Critical appraisal 74

CHAPTER 5
Private Enforcement in Germany
Jens-Uwe Franck 77
I. Introduction and outline 78
II. The development of private enforcement 79
III. What does ‘effectiveness’ require and what are the impediments to

private enforcement? 82
A. Preliminary remarks 82

1. Defining a yardstick of ‘effectiveness’ 82
a) Legal perspective 82
b) Theoretical perspective(s) 85

(1) Overarching regulatory purposes: deterrence and
corrective justice 85

(2) On the various cost factors 87
2. (Lack of) empirical findings 88

B. Favourable developments 90
1. Clarifying legal standards: German courts appear to be on

the right track (though it is not a fast track) 90
a) The right to interest in ‘old’ cases 90
b) Rules of proof and evidence 92

(1) Applicability of the lowered standard of proof
pursuant to section 287 of the German Code of
Civil Procedure 93

(2) Cartelisation as prima facie evidence or as basis
for a positive presumption for a generally
increased price level 94

(3) Cartelisation as prima facie evidence of an effect
on the individual transaction 95

Table of Contents

xiv



(4) Preliminary conclusions 96
2. Taking ‘effectiveness’ seriously: the German legislature as

‘repairer’ 97
C. Unsolved issues: the lack of collective redress as a major flaw 98
D. Some ambiguous findings: is the glass half full or half empty? 99

1. Costs 99
2. Expertise of the judiciary 101
3. Efficiency of court proceedings 101

IV. Particular topics 102
A. Which entity is liable for damages? 102
B. Binding effect of decisions by competition authorities 106

1. Decisions by ‘foreign’ NCAs (‘cross-border binding effect’) 107
2. Scope of the binding effect 109
3. The competition authorities as key players 111

a) Access to the decisions 111
b) Content of the decisions 112

C. Statutes of limitation 112
1. The regular period of limitation following a subjective

system 113
2. Two objective periods of limitation 113
3. Enforcement actions by competition authorities 114
4. Effect of limitation 115

D. Collective action and pooling of claims 115

CHAPTER 6
Private Enforcement in Italy
Enrico Camilleri 117
I. Introduction 117
II. The development of private enforcement 118
III. What is effective and what are the impediments to private enforcement? 122
IV. Some key issues in light of Directive 2014/104 EU and its

implementation 125
A. Which entity is liable for damages? 125
B. Binding effects of decisions of competition authorities 128
C. Limitation of actions 131
D. Collective actions/pooling of claims 133

V. The (further) missing pieces of the puzzle: causation and quantification
of damages: some concluding remarks 136

CHAPTER 7
Private Enforcement in the Netherlands
Rogier Meijer & Erik-Jan Zippro 143
I. Introduction 143
II. The development of private enforcement 144

A. Introduction 144

Table of Contents

xv



B. Jurisdiction over international competition infringements 145
C. Masterfoods Defence 146
D. Applicable law 147
E. Passing-on 148
F. Implementation of Damages Directive 149

III. What is effective and what are the impediments to private enforcement? 151
IV. Which entity is liable for damages? 152
V. Binding effect of decisions of competition authorities 153
VI. Limitation of actions 153
VII. Collective actions/pooling of claims 155

A. Introduction 155
B. Assignment model 155
C. Mass settlements 156
D. Collective damages actions 157

VIII. Conclusion 159

CHAPTER 8
Private Enforcement in the United Kingdom
Florian Wagner-von Papp 161
I. Introduction and outline 162
II. The development of private enforcement 163
III. What is effective and what are the impediments to private enforcement? 167

A. What is effective? 167
1. Disclosure of evidence 167

a) Disclosure under the Civil Procedure Rules in the High
Court of England & Wales 168

b) Disclosure under the CAT Rules 170
c) Confidential information 171

2. Specialised tribunal and commercially minded judges 172
3. Further advantages of the UK as a venue 173
4. Collective proceedings 174

B. What are the impediments to effective enforcement? 174
IV. Which entity is liable for damages 176
V. Binding effect of decisions of competition authorities 179
VI. Limitation of actions 181
VII. Collective actions/pooling of claims 182

A. Collective redress in the European discussion 182
B. Collective redress in the United Kingdom 183

1. First stage: Representative actions and Group Litigation
Orders 183

2. Collective Proceedings Orders after the CRA 2015 184
a) The legislative scheme 184
b) Dorothy Gibson v Pride Mobility Products 185
c) Merricks v Mastercard 187

VIII. Brexit 189

Table of Contents

xvi



A. No deal 189
1. Jurisdiction and Enforcement: Brussels I Recast Regulation 190
2. Taking of Evidence 190
3. 2019 Regulations and follow-on actions 191
4. Brexit implications for the implementation of the Damages

Directive 192
B. Withdrawal Agreement 192

IX. Conclusion 193

PART II
Private Enforcement of EU State Aid Law 195

CHAPTER 9
The European Perspective
Fernando Pastor-Merchante 197
I. Introduction 197
II. The public enforcement of State aid law 199
III. The role of national courts in the enforcement of State aid law 202
IV. Stand-alone actions based on the direct effect of the standstill clause 204
V. Follow-on actions based on the direct effect of Commission decisions 209
VI. The interplay between the public and the private enforcement of State

aid law 211
VII. Conclusion 213

CHAPTER 10
The Role of the European Commission and the Cooperation with National
Courts
Simone Donzelli 215
I. Introduction 215
II. Legal framework: the roles of the Commission and the national courts in

supervising State aid 216
III. The cooperation tools 220

A. From their origins to their codification 220
B. The cooperation tools in practice 223
C. The use of cooperation tools 226

IV. The enforcement of State aid rules by national courts in relation to the
cooperation tools 229

V. Gathering information and outlook on enforcement: the 2019 Study 232
VI. Concluding remarks 233

CHAPTER 11
Private Enforcement in France
François Lichère 235
I. Figures and presentation of the French framework for private

enforcement of state aid rules 236

Table of Contents

xvii



A. Figures 236
II. Presentation of the French private enforcement system and its

framework 238
III. Efficiency of the French private enforcement system 239

A. Efficient remedies 239
1. Standing 239
2. Timing of actions 241
3. Legal arguments which can be invoked 241
4. Power of the courts 242
5. Efficiency of recovery actions 242
6. Recovery of illegal state aid 243

B. Inefficient remedies 244
1. Interim measures: conditions and pitfalls 244
2. Damages: conditions and practical difficulties 245

IV. Conclusion 247

CHAPTER 12
Private Enforcement in Germany
Sebastian Unger & David Hug 249
I. Introduction: Germany as a late developer in private enforcement 249
II. Private enforcement of the standstill obligation in Germany 251

A. Private enforcement and the dualistic court system 251
B. Violation of a subjective right as the procedural bottleneck 252
C. Claims for recovery of state aid in typical constellations 252

1. State aid granted by administrative acts 253
2. State aid granted by private or public law contracts 254
3. State aid granted in two stages 255

D. Interim measures to safeguard competitors’ rights 256
III. The competitors’ information deficit 257

A. Transparency obligations under EU law 257
B. Rights to information under national law 258

IV. Competitors’ claims for damages 259
A. Legal basis under national law 260
B. Burden of proof on the claimant 260
C. Potential facilitation of evidence 261

V. Cooperation between the National Courts and the Commission 262
A. Deutsche Lufthansa and its general reception in Germany 262
B. Coming to terms with Deutsche Lufthansa: the German courts 263

VI. Conclusion 265

CHAPTER 13
Private Enforcement in Italy
Roberto Caranta & Benedetta Biancardi 267
I. Introduction: the development of private enforcement in Italy 267
II. Legal framework 268

Table of Contents

xviii



A. An asymmetric dual jurisdiction system 268
B. Standing 270

III. Substantive prohibition of state aid (Article 107 TFEU) 272
IV. Enforcement of the standstill obligation (Article 108(3) section 3 TFEU)

and interim relief 275
V. Transparency and right of access 276
VI. Damages 279
VII. Cooperation and coordination between national courts and the European

Commission and the CJEU 283
VIII. A digression on public procurement and concessions 285
IX. Private enforcement of EU competition and state aid law: the way

forward 287

CHAPTER 14
Private Enforcement in the Netherlands
Jacobine E. van den Brink & Willemien den Ouden 289
I. Introduction 290
II. Illegal state aid: which court has jurisdiction? 291
III. The Dutch administrative courts and state aid claims 293

A. Spatial planning 293
B. Unlawful advantage for the competitor 296
C. Levy decisions 299
D. Decisions to reject a request for aid and revocation decisions 300
E. Recovery decisions 300

IV. The Dutch tax courts and state aid claims 301
V. The Dutch civil courts and state aid claims 302

A. Introduction 302
B. Types of disputes before the civil courts 302

1. Disputes where the government is accused of having granted
an advantage to a competitor 303

2. Disputes between the alleged beneficiary and another private
party 304

3. Disputes about levies intended to finance state aid 304
4. Disputes concerning expropriation 305
5. Disputes on the enforcement of a recovery decision taken by

the European Commission 305
6. Disputes where the government has revoked a granted

benefit or refuses to grant an advantage 305
C. Available judgment options for the civil courts 306
D. Bottlenecks in state aid cases before the civil courts 307

1. Interest requirements and the Schutznorm 307
a) Competitors 307
b) Other private parties that invoke state aid law 308
c) Government interest in bringing proceedings in the

civil courts 310

Table of Contents

xix



2. Qualification of state aid 310
3. Compensation for damages in state aid cases 312
4. A ray of light: the alleged support conflicts with general

principles of sound administration 313
VI. Taking stock of the private enforcement of state aid law in the

Netherlands 315
VII. Dutch State Aid Recovery Act 316

CHAPTER 15
Private Enforcement in Spain
Luis Arroyo Jiménez & Patricia Pérez Fernández 319
I. The enforcement of the standstill obligation 319

A. General issues 319
B. Legal framework 320
C. Public law remedies 322

1. Preventing the payment of unlawful aid 322
2. Recovery of unlawful aid and illegality interest 323
3. Damages for competitors and other third parties 326
4. Interim measures against unlawful aid 328
5. Procedural issues 330

D. Private law remedies 331
II. Cooperation and coordination between national courts and the European

Commission 332
III. The enforcement of European Commission decisions 333

A. Recovery of subsidies 334
B. Recovery of fiscal state aids 335

IV. Conclusions 336

CHAPTER 16
Private Enforcement in the UK
Christopher Bovis 339
I. Introduction 339
II. The structure of the UK’s competition regime 341
III. The UK state aid compliance system 343
IV. The UK remedial system of state aid 344

A. Locus standi 344
B. Judicial review in state aid 346
C. Damages in state aid 346
D. Recovery of illegal state aid 347
E. Private enforcement of state aid rules in the UK 350

V. Conclusions 351

PART III
Analysis and Outlook 353

Table of Contents

xx



CHAPTER 17
Private Enforcement of EU Competition and State Aid Law: Comparative
Analysis and the Way Forward
Ferdinand Wollenschläger & Wolfgang Wurmnest 355
I. Private enforcement of EU competition law after Directive 2014/104/EU 356

A. The Damages Directive: standard setting, frictions and (potential)
impact 356
1. General standards 356
2. Frictions with primary law 357
3. Fostering private enforcement? 358

B. Harmonising the law of private enforcement 359
1. Entity liable for damages 359
2. Binding effect of national decisions 362
3. Prescription (limitation of actions) 365

C. The role of national courts and legislatures 366
II. Private enforcement of EU state aid law 367

A. Background: EU law framework for state aid 367
B. Key issues of private enforcement 369

1. Enforcement of EU state aid law 370
a) EU law background 370

aa) Standstill obligation (Article 108(3) TFEU) 370
bb) Substantive prohibition of state aid (Article 107

TFEU) 373
b) Enforcement at the national level 374

aa) General remarks 374
bb) Remedies 376
cc) Information deficits 378

2. Cooperation and coordination between national courts and
the European Commission 379
a) EU law background 379
b) Enforcement at the national level 381

III. The way forward 382
A. Spill-over effects 382
B. Strengthening private enforcement of EU competition law 382

1. Guidance for courts 382
2. Improving the law at the national level 383
3. Closing gaps at the European level 384

C. Constructing a proper framework for private enforcement of EU
state aid law 385

Index 387

Table of Contents

xxi





CHAPTER 1

Introduction
Ferdinand Wollenschläger, Wolfgang Wurmnest & Thomas M.J. Möllers

I. Private enforcement of EU competition and state aid law in the
European Union
A. Private enforcement of EU competition and state aid law is on the

rise
B. Private enforcement of EU competition law after Directive

2014/104/EU
C. Private enforcement of EU state aid law

II. The book as an effort of the Jean-Monnet Centre of Excellence
INspiRE
A. People
B. Methodology
C. The project in context

III. Acknowledgements

This book explores private enforcement of EU competition and state aid law in the
European Union (section I.). It is an effort of the INspiRE project (European Integration
– Rule of Law and Enforcement), a Jean-Monnet Centre of Excellence at the University
of Augsburg (section II.), and it would not have seen the light of day without the
support of many helping hands (section III.).
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I. PRIVATE ENFORCEMENT OF EU COMPETITION AND STATE AID
LAW IN THE EUROPEAN UNION

A. Private enforcement of EU competition and state aid law is on the rise

This book is the fruit of an international conference that took place in Augsburg on 22
and 23 November 2018.1 It addresses two key areas of EU law in which private law
enforcement has become increasingly important over the last years, albeit to a different
extent: EU competition law and EU state aid law. Both areas are examined from the EU
perspective and from the perspective of the national law of selected Member States. In
a concluding section, the country reports are evaluated from a comparative perspective
to identify enforcement deficits and to discuss how the existing legal framework can be
improved. In addition, it is evaluated to what extent the strengthening of private
enforcement of competition law has a spill-over effect on the area of state aid law, a
field in which the private enforcement of the EU law prohibition of unlawful state aids
is ripe for being strengthened and possibly harmonised through a European instru-
ment. Also taken into consideration is whether the private enforcement of state aid law
projects its own spill-over effect in the field of competition law.

The section on competition law enforcement has the following background: The
EU Member States have recently finished implementation of the so-called Damages
Directive (Directive 2014/104/EU),2 which covers important issues – but not all areas
– of private enforcement of competition law. Furthermore, the Damages Directive
provides full harmonisation in relation to many, albeit not all issues. The legal
framework is therefore not completely harmonised in Europe, leaving room for forum
shopping.3 In view of this new legal framework, the ‘law in action’ for the enforcement
of the European competition rules in various Member States is examined, in the process
focusing on damages claims against cartels, which are currently the most common
form of private law enforcement. This compilation is one of the first to be published
after the transposition of the Damages Directive.4

The background of the section on state aid law is the following: In view of limited
administrative capacities at the European level, the trend towards decentralising the
review of state aid systems and the structural deficits associated with state aid law
being enforced by national authorities (themselves responsible for breaches of state aid

1. On the conference see Cornelia Kibler and Simon Zechmann, Private Enforcement of European
Competition and State Aid Law: Current Challenges and the Way Forward [2019] EuZW 73–75;
Johannes Stapf and Benedikt Wössner, Private Enforcement of European Competition and State
Aid Law: Current Challenges and the Way Forward – Konferenz in Augsburg am 22. und
23.11.2018 [2019] NZKart 96–98.

2. Directive 2014/104/EU of the European Parliament and of the Council of 26 November 2014 on
certain rules governing actions for damages under national law for infringements of the
competition law provisions of the Member States and of the European Union [2014], OJ L349/1.

3. Jürgen Basedow, Die kartellrechtliche Schadensersatzhaftung und der Wettbewerb der Justizstan-
dorte [2016] Basler Juristische Mitteilungen 217, 239; Wolfgang Wurmnest, Forum Shopping bei
Kartellschadensersatzklagen und die Kartellschadensersatzrichtlinie [2017] NZKart 2, 10.

4. For a similar study see Barry Rodger, Miguel Sousa Ferro and Francisco Marcos (eds), The EU
Antitrust Damages Directive: Transposition in the Member States (OUP 2018).

Ferdinand Wollenschläger, Wolfgang Wurmnest & Thomas M.J. Möllers
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law), the importance of private enforcement for an effective enforcement of EU state
aid law has been continuously stressed and the number of cases before national courts
has increased. Nonetheless, there is room for improvement both in terms of numbers
and the efficiency of private enforcement. The main challenge results from the fact that,
despite its importance, private enforcement has not been harmonised. Hence, the
obligations resulting from EU law have to be enforced according to rules of national law
which diverge greatly and do not provide for specific remedies. Against this back-
ground, a first step to strengthening private enforcement of state aid law is to analyse
the mechanisms of enforcement available within the national legal orders. This allows
identifying not only key obstacles to private enforcement in the relevant procedural
and substantive rules but also best practices. On this basis and with regard to the
experiences gained in the area of competition law, the need for a harmonisation on the
EU level is explored, notably with regard to claims for damages, which form the basis
of the recently adopted Directive 2014/104/EU in competition law. Such an analysis –
which also includes the current case law, particularly in view of recent developments
on both the EU and national levels – is at present not available in book form.

The book has a tripartite structure: The first part takes a closer look at the law of
private enforcement of EU competition law after the implementation of the Directive
2014/104/EU. The second part deals with the European foundations of private
enforcement of state aid law. The final part draws the strings together and evaluates the
tool of private enforcement from a European and comparative perspective.

B. Private enforcement of EU competition law after Directive
2014/104/EU

1. The part on private enforcement of EU competition law starts with a chapter on the
European perspective written by Wulf-Henning Roth (Universität Bonn). Inter alia, this
chapter explains the European concept of private enforcement of competition law as it
is manifested in the Damages Directive. In addition, the relationship between public
and private enforcement is highlighted, and tensions between the older case law (based
on EU primary law) and the Damages Directive are evaluated. The European perspec-
tive is completed by a comment from Johannes Holzwarth (European Commission). He
explains the European Commission’s private enforcement policy and takes a look at
proceedings pending before the European Court of Justice to evaluate their impact on
private enforcement; further, he touches upon the draft guidelines on the passing-on of
cartel overcharges.
2. The subsequent chapters contain national reports for five selected countries, thereby
exploring the law in action following the implementation of the Damages Directive.
The book first considers three legal systems of EU Member States which have
considerable experience with the private enforcement of competition law. These
jurisdictions are Germany, the United Kingdom and the Netherlands.

The German report is written by Jens-Uwe Franck (Universität Mannheim).
Germany transposed the Damages Directive by amending the Act against Restraints of

Chapter 1: Introduction
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Competition in June 2017.5 As Germany has a relatively long tradition of competition
law, it had already implemented reforms several years earlier to foster the enforcement
of competition law by private plaintiffs. As a result, there is a significant body of case
law in Germany on claims for damages arising from competition law infringements
which are only in part affected by the transposition of the Damages Directive.

The United Kingdom is one of the leading European jurisdictions for claims in
respect of damages arising from competition law infringements. There is a considerable
amount of case law, and the UK has also attracted many foreign plaintiffs harmed by
international cartels. The Damages Directive was transposed in March 2017.6 As the UK
has maintained more favourable rules for plaintiffs as far as this was compatible with
the Directive and has also introduced measures of collective redress, its rules may serve
as model for other states wishing to improve their legal framework for actions for
damages. The UK report, which also tries to assess the impact of Brexit on private
enforcement (based on a ‘no-deal’ scenario and based on the Withdrawal Agreement)
is written by Florian Wagner-von Papp (Helmut Schmidt Universität/Universität der
Bundeswehr Hamburg).

The Dutch report is a joint effort by Rogier Meijer and Erik-Jan Zippro (Zippro
Meijer Advocaten). The Netherlands transposed Directive 2014/104/EU in January
2017.7 Even before the transposition of the Directive, this country was an attractive
forum for plaintiffs seeking compensation for competition law infringements. Not only
national but also many international cases were litigated before Dutch courts. In
addition, the Netherlands introduced measures for collective remedies.

In addition to these jurisdictions, the book takes into account the national
systems of two states where such private enforcement actions have – at least from the
view of the outsider – only recently emerged in greater numbers. In France, the private
enforcement of competition law was on the rise even before the transposition of the
Damages Directive in March 2017.8 In addition, France is a very important civil law
jurisdiction whose tort law system has influenced many other codifications in southern
Europe. The French report was written by Rafael Amaro (Université de Caen Nor-
mandie).

In Italy, Directive 2014/104/EU was implemented by Legislative Decree no.
3/2017.9 Given that prior to this point the system of private enforcement of competition

5. Neuntes Gesetz zur Änderung des Gesetzes gegen Wettbewerbsbeschränkungen of 1 June 2017,
BGBl. 2017 I, 1416.

6. The Claims in respect of Loss or Damage arising from Competition Infringements (Competition
Act 1998 and Other Enactments (Amendment)) Regulations 2017, Statutory Instruments 2017 no.
385 of 8 March 2017.

7. Implementatiewet richtlijn privaatrechtelijke handhaving mededingingsrecht of 25 January 2017,
Staatsblad van het Koninkrijk der Nederlanden 2017, 28.

8. Ordonnance no. 2017-303 of 9 March 2017 and Décret no. 2017-305 of 9 March 2017 relative aux
actions en dommages et intérêts du fait des pratiques anticoncurrentielles, JORF no. 59 of 10
March 2017, no. 29 and no. 31.

9. Decreto Legislativo 3/2017, Attuazione della direttiva 2014/104/UE del Parlamento europeo e del
Consiglio, del 26 novembre 2014, relativa a determinate norme che regolano le azioni per il
risarcimento del danno ai sensi del diritto nazionale per violazioni delle disposizioni del diritto
della concorrenza degli Stati membri e dell’Unione europea, Gazetta Ufficiale no. 15 of 19 January
2017.
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law seemed to be underdeveloped, the Italian contribution, written by Enrico Camilleri
(Università degli Studi di Palermo) focuses on the changes and evaluates whether and
to what extent they will foster private enforcement.
3. Since it would go beyond the scope of the publication to deal with all legal issues
related to private enforcement, the editors have predefined four sets of questions that
all the rapporteurs have addressed. These questions concern key issues of private
enforcement.

The first issue concerns the question of the entity liable for competition law
infringements. It was – at least before the Skanska judgment10 of the European Court
of Justice – hotly debated whether the liable party is exclusively the economic entity
directly involved in the cartel or, in accordance with the principles applicable to
infringement decisions of the EU Commission, also, for example, the parent company
behind the cartel member where it exercises a decisive influence over its subsidiary. In
this regard, there is a dispute not only as to whether the ‘economic entity doctrine’
should apply to damages claims, but also whether this transferal flows from the
Damages Directive or from primary EU law.

The second issue concerns the binding effect of decisions of national competition
authorities. Article 9 Damages Directive sets forth general rules. The reporters explain
the scope and effects of the national implementation of these rules, which might reveal
differences.

The third issue concerns the law of prescription (limitation of actions), which is
of great concern in practice. The Damages Directive partly sets forth a minimum
harmonisation, thus giving the Member States some leeway to structure the law. In
light of these different regimes, limitation issues are of great practical importance and
can incentivise ‘forum shopping’.

Finally, the national reporters should address the possibilities of plaintiffs having
recourse to collective actions or (in case there are no collective-action mechanisms)
pooling their claims by assignment. The Damages Directive does not touch upon
collective redress mechanisms since the Member States could not reach an agreement
on the specific structure of such a mechanism. However, the Commission has issued a
recommendation to the Member States asking them to implement collective-action
mechanisms. Some states (e.g., France, the Netherlands and Italy) have created
collective actions whose effectiveness for the enforcement of competition law remains
to be evaluated. In other states, such as Germany, assignment models have been
emerged in legal practice allowing the pooling of claims. Both models are analysed.

In addition to these issues, all country reporters address specific issues which
they believe that their respective Member State handles particularly well and also
issues that raise potential impediments to the private enforcement of competition law.
Each country report therefore follows the following general structure, but the reporters
were of course free to adapt it to their needs:

10. ECJ, Case C-724/17 Vantaan kaupunki v Skanska Industrial Solutions [2019] ECLI:EU:
C:2019:204.
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– Introduction.
– The development of private enforcement.
– What is effective and what are the impediments to private enforcement?
– Which entity is liable for damages.
– The binding effect of decisions of competition authorities.
– Prescription (limitation of actions).
– Collective actions/pooling of claims.

C. Private enforcement of EU state aid law

1. The part on private enforcement of EU state aid law first introduces the general EU
law framework (Fernando Pastor-Merchante, IE University), while a second contribu-
tion specifically focuses on the role of the European Commission as well as its
cooperation with national courts (Simone Donzelli, European Commission). The
concept of private enforcement of state aid law as well as its relationship with public
enforcement is explored. Moreover, its development and the EU legal framework as
established particularly in the European Court of Justice’s case law – but also in the
practice of the EU Commission – is sketched. A particular focus lies on the different
functions that national courts play in the area of state aid law.
2. Since private enforcement in EU state aid law has, unlike in competition law, not
been harmonised, the (national) implementation of the general EU law requirement of
effective (private) enforcement of EU state aid law is of great interest. Insofar, the
subsequent chapters found in this part will analyse different legal systems of EU
Member States which have substantial experience with private enforcement: France
(François Lichère, Université Jean Moulin Lyon), Germany (Sebastian Unger/David
Hug, Ruhr-Universität Bochum), Italy (Roberto Caranta/Benedetta Biancardi, Univer-
sità degli Studi di Torino), the Netherlands (Jacobine E. van den Brink, Universiteit van
Amsterdam, and Willemien den Ouden, Universiteit Leiden), Spain (Luis Arroyo
Jiménez, Universidad de Castilla-La Mancha, and Patricia Pérez, Cuatrecasas) and the
United Kingdom (Christopher Bovis, University of Hull).

The editors have predefined key issues of private enforcement that all the
rapporteurs have addressed. These are:

First, apart from an overview on the general legal framework, the contributions analyse
which remedies are available under which conditions, asking further which specific
obstacles in the relevant procedural and substantive as well as which best practices
may be identified. Notably, the issue of damages is explored in more detail since, on the
one hand, the availability of damages constitutes a strong incentive for competitors to
embark on the route of private enforcement, but on the other hand their practical role
seems to be limited in view of the difficulties in establishing causation and the
existence of a damage. A further potential obstacle to effective private enforcement
seems to be information deficits, which is why their relevance and possible counter-
measures, such as competitors’ claims seeking access to information, have to be
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addressed. Moreover, it is asked whether specific difficulties in cross-border cases have
become manifest.
A second key issue concerns the cooperation and coordination between national courts
and the European Commission, since private and public enforcement may overlap,
especially in view of assessing the existence of state aid: To what extent does a decision
of the European Commission to initiate a formal examination procedure produce a
binding effect? Such effect is, in principle, required by EU law, but it has been qualified
by national courts such as the German Supreme Civil Court (Bundesgerichtshof).
Moreover, how do national courts establish the existence of state aid and to what
extent do they cooperate with the European Commission in this regard; in particular,
what is the relevance of requests for information/observations and of amicus curiae
interventions under Article 29 Regulation 2015/1589?

Ultimately, the aforementioned aspects should lead to general findings on private
enforcement within the national legal orders, thereby including observations on: its
development (is there any reluctance to be observed, like in Germany?); any influence
of competition law; its relevance and effectiveness, this including a discussion of
possible improvements (key obstacles to private enforcement in the relevant proce-
dural and substantive rules, best practices, a need for codification); and its role in the
context of enforcing (EU) law, notably with respect to its relationship with public
enforcement (what is the appropriateness of allocating enforcement tasks to the
judiciary, also in view of the binding effect of executive decisions?).

In addition to these issues, all country reporters address specific issues which
they believe their Member State handle particularly well and also those issues raising
potential obstacles in their country. Each country report in the state aid part, therefore,
follows the following general structure, but the reporters were, of course, free to adapt
this structure to their needs:

– Introduction.
– The development of private enforcement.
– Legal framework.
– Enforcement of the standstill obligation (Article 108(3) TFEU) and of the EU

Commission’s final decision (remedies and information deficits).
– Cooperation and coordination between national courts and the European

Commission.
– Overall assessment in view of key obstacles, best practices and the need for

codification.
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II. THE BOOK AS AN EFFORT OF THE JEAN-MONNET CENTRE OF
EXCELLENCE INspiRE

A. People

The Jean-Monnet Centre of Excellence INspiRE (European Integration – Rule of Law
and Enforcement) at the University of Augsburg for research on legal enforcement aims
to combine several legal spheres and to collaborate across the various legal areas
because similar questions arise in multiple Member States of the European Union as
well. Its mission is to conduct research on European law from the perspective of legal
enforcement (‘law in action’). The people behind INspiRE are Thomas M.J. Möllers,
Ferdinand Wollenschläger, Wolfgang Wurmnest (all Augsburg), Beate Gsell (Munich),
Frédérique Ferrand (Lyon), Enrico Camilleri (Palermo) and Tong Zhan (Beijing). It is
funded by the Erasmus+ Programme of the European Union.

B. Methodology

The research project is based on three pillars.
First, the ‘intra-disciplinary-pillar’ is of particular importance; through this

approach, the problem is taken into account by treating a general topic from the
viewpoint of different fields of law. This allows an in-depth depiction of the underlying
difficulties within the framework of legal enforcement, and it enriches research with
synergistic effects vis-à-vis innovative solutions existing at the macro level. The first
INspiRE conference in November 2018 discussed the issue of private enforcement of
EU competition and state aid law; the second conference in May 2019 dealt with issues
surrounding the enforcement of consumer and capital market law.11

The second pillar is the comparative perspective. In Europe, a purely national
perspective makes little sense, even though many approaches in research are still
oriented towards this standard. By contrast, the Centre of Excellence involves the
participation of, for example, researchers from Germany, France and Italy so as to
acquire a broader perspective. A horizontal comparison of law can serve to optimally
depict the strengths and weaknesses of an individual solution and thus mutually enrich
the legal systems involved. Various other national legal systems, including those of the
Netherlands, Great Britain and Spain, are also taken into account.

Finally, the research is based on an inductive approach. The idea is to start with
the specifics of different legal areas (competition law, state aid law, consumer law,
capital market law etc.) and to progress to general principles. In which legal fields do
civil damage claims and class-action claims already exist? Are there requirements
which can be generalised, a standard of comparison, the tertium comparationis?
Subsequently, a conclusion is drawn deductively, moving from general to specific. At
this point, it is not yet possible to present the final results of the INspiRE research

11. Beate Gsell and Thomas M.J. Möllers (eds), Enforcing Consumer and Capital Market Law – The
Diesel Emissions Scandal, forthcoming.

Ferdinand Wollenschläger, Wolfgang Wurmnest & Thomas M.J. Möllers

8



project. Competition law will certainly also affect other areas of law. Accordingly, legal
scholars are already discussing the transferability of selected legal instruments from
one field of law to another.12

C. The project in context

Apart from the two international academic conferences already mentioned, the project
tries to reach a broader public by organising panel discussions on the enforcement of
EU law. The objective is to raise the insight among citizens as to the relationships
between national and European law. In 2015, an event regarding TTIP, the then
planned Free Trade Agreement between the EU and the USA, attracted about 250
persons.13 Another event organised in summer 2017, in cooperation with the Europa-
Union and the city of Augsburg, dealt with mechanisms of collective redress.14 Finally,
in November 2018 a panel discussion on the issue of data protection took place.15

Moreover, INspiRE aims at ameliorating the access to law. The established
database on German and European Economic Law ‘CAPLAW’16 is constantly being
expanded with national court decisions relating to European law. Decisions of national
courts that have been enacted after a preliminary ruling procedure before the European
Court of Justice are translated into English and published online in the database. These

12. See Thomas M.J. Möllers and Bernhard Pregler, Zivilrechtliche Rechtsdurchsetzung und kollek-
tiver Rechtsschutz im Wirtschaftsrecht – Ein Vergleich der kollektiven Rechtsdurchsetzung im
Wettbewerbs-, Kartell-, Gesellschafts- und Kapitalmarkrecht [2012] ZHR 144, translated in: Civil
Law Enforcement and Collective Redress in Economic Law – A comparison between collective
redress actions in competition, antitrust, company and capital markets law [2013] Europa e
diritto privato 27. Also contributing to the discussion: Philipp Maume, Staatliche Rechtsdurch-
setzung im deutschen Kapitalmarktrecht [2016] ZHR 358, 365; Caroline Geiger, Kollektiver
Rechtsschutz im Zivilprozess 205 et seq. (Mohr Siebeck 2015); Thomas M.J. Möllers, ‘Private
Enforcement of Competition Law in Europe’ in: Henning Rosenau and Nghia Tang Van (eds),
Economic Competition Regime: Raising Issues and Lessons from Germany 43, 51 (Nomos 2014).

13. TTIP Chance oder Risiko? – Transatlantic Trade and Investment Partnership [Chances and Risks
of TTIP] (5 May 2015). Participants of the panel discussion: Joachim E. Menze, European
Commission, Head of the Regional Office in Munich; Linus Förster, Member of the Bavarian
Landtag; Christine Kamm, Member of the Bavarian Landtag; Bruno Marcon, Attac Germany;
William E. Moeller, U.S. Consulate General, Consulate Munich; Thomas M.J. Möllers, University
of Augsburg; Thorsten Frank, Europa-Union District Association Augsburg.

14. Sammelklagen in der EU – Fluch oder Segen für den Verbraucherschutz? [Class actions in the EU
– A curse or blessing for consumer protection?] (18 July 2018). Participants of the panel
discussion: Beate Czerwenka, Federal Ministry of Justice and Consumer Protection; Florian
Popella, Bavarian Industry Association; Astrid Stadler, University of Konstanz; Ottmar Lell,
Federation of German Consumer Organisations; Thomas M.J. Möllers, University of Augsburg;
Thorsten Frank, Europa-Union District Association Augsburg.

15. Google, Amazon, Facebook – Wer hat ein Recht auf meine Daten? [Google, Amazon, Facebook –
Who has a right to my data?] (13 November 2018). Participants of the panel discussion: Michael
Schmidl, Attorney-at-law in Munich/University of Augsburg; Volker Ullrich, Member of the
German Bundestag; Werner Hülsmann, German Association for Data Protection; Werner
Stengg, European Commission; Michael Will, Bavarian State Ministry of the Interior; Rita
Bottler, Bavarian Chamber of Commerce and Industry; Thomas M.J. Möllers, University of
Augsburg; Thorsten Frank, Europa-Union District Association Augsburg.

16. www.caplaw.eu/inspire (accessed 20 August 2019). The database is (partly) available in several
languages, such as German, English, French and Chinese. The database is publicly accessible
and generates around two million hits annually.
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judgments provide information on how the national judges methodologically adapt
and apply the rulings of the European Court of Justice to national law. Until now, such
judgments existed only in the respective national language, not in other languages of
other Member States. Decision collected in the CAPLAW database can also be those
that – despite European relevance – have not led to preliminary rulings. The collection
of such important national decisions allows other scholars, judges, lawyers and the
interested public (including journalists) to make horizontal legal comparisons, and it
will thus ultimately serve the enforcement of European law.
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