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Recommendation

GERMANY

ECJdecisiononforeignpensionfunds(C-600110)

OnNovember22,2012,theECJdecidedinthecase
‘COMvs.Ger;nany‘(C-600110)concerningdividend
taxationofforeignpensionfundsinfavourofGer
many.

Scopeoftheinfringementprocedure:bankfees

ltishighlyrecornmendedtoforeignpensionfundsto
considerflhingthesocalledFokusBankclairnsinGer
manyinordertosafeguardtheirrightsundertheEU
law.
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PwCGermany

AccordingtoGermantaxlaw,dividendsreceivedby
foreignpensionfundsaresubjecttoafinalwithhold
ingtaxanthegrossamount,whereasdomesticpen
sionFundscouldsetoffbusinessexpensesand
technicalreserves.

In2009,theCommissionlaunchedaninfringement
procedureagainstGermany,butonlywithrespectto
thebusinessexpenseslikebankandtransactionfees.
Technicalreserveswereexplicitlynotfocusedonin
thisprocedure.

ECJdecisionregardingbankfees

TheECJhasnowrejectedtheclaimwithrespectto
thedeductionofbankandtransactionfees,asthe
Commissiondidnotprovethatsuchcostsactually
occurforforeignfunds.

Wayforwardconcerningtechnicalreserves

However,thedecisionissilentonthequestion
whetherornottheGermantaxationofdividendsre
ceivedbyforeignpensionfundsisinlinewithEUlaw
inallrespects.Theinfringementproceduredidnot
considerthefactthatpensionfundsallaround
Europeareliabletobuildtechnicalreservesandthat
suchreservesbecomeonlydeductiblefromthetax
baseforGermanpensionfunds.

Withrespecttodeductingtechnicalreservesbyfor
eignfundsaswell,theauthorsestimatethechancesof
successtobequitegood,especiallyafterthedecision
oftheECJinthecaseCOMvs.Finland(C-342/10).lt
isnotclearyetwhetherandifso,whichstepsthe
Commissionisgoingtotakenext.

LUXEMBOURG
ECJrulesonNetWealthTaxReserveslegislation

TheEuropeanCourtofJustice(ECJ)renderedadeci
sionontheLuxembourglegislationdealingwithNet
WealthTax(NWT)Resen‘es.TheECJconsideredthat
thecurrentLuxembourglegislationwasnotinline
withtheEULaw,andthereforeshouldbeamended.
Paragraph8aoftheNWTLawstatesthatcompanies
basedinLuxembourgcanobtainareductioninNWT
iftheyallocateanamountwhichisequalto5times
therequestedreduction,toaNWTreserve.Thisre
servemustthenbekeptforaperiodofatleast5tax
years.

TheECJrulingwasbasedonacasewhereLuxCo,a
companyinLuxembourg,allocatedfundstoaNWT
reserve,inordertobenefitfromNWTreduction.In
2006,LuxCothentransferreditsOperationstoItaly,
wheretheylatermergedwithanItaliancompany.The
newmergedcompanykepttheNWTreserveonitsac
countsfor5years,asrequiredbytheNWTlaw.

TheLuxembourgtaxauthoritiestaxedthecompa
ny‘sNWTreservebecausetheLuxCohadtransferred
itsOperationstoItalywithinthe5-veartimeperiod
andwasthereforenolangerbasedinLuxembourg.
TheLuxembourgTribunaldecidedthattheNWTre
ductionwasconditionalanLuxcobeinginLuxem
bourgforthe5-yearperiod,andmovingtheconipany
meantbreakingthecontract.LuxCoarguedthatthe
taxationofitsNWTReserve,owingtoitsmigration,
wasagainsttheprincipleoffreedomofmovement
withintheEU.

ThecasewasthenbroughttotheECJ,whomiedin
favourofLuxCo,statingthattheLuxembourgTribu
nal‘sfindingswerenotinlinewiththeEUlaw.
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