Chapter 5

DIGNITY, PRIVACY, AND
PERSONAL AUTONOMY

interrelated and overlapping concerns that lie at
to protect what people care about most and what

societies have come to define as fundamental or human ri

recognition of these rights, as well as their application, I;al;lilétz.ciogever, Ly
text, be'it a constitution or a human rights instrument, and accorfi‘ m-g niie
ory, pohtics, perspective and context. Despite signiﬁcar;t variation iy i t}'le-
dignity focuses on the individual in fundamental ways—in the is e,
tion, paradigmatic in the U.S. in recent decades (section B) and isue i
in other conflicts around life and death (section C). Dignity a,ndCl'easmgly,
evoke the need of individuals to be treated with respect and not Zutonomy
and to have their intrinsic worth recognized. Privacy is, often, closel egrat e,
to such concerns. It may be invoked against threatening Statf; or o(t;hy r(ﬁate-d
nant actors, such as private corporations, and is used to establish ert i
Spheres, places, spaces Or virtual realms within which the indivi(il;zl?cmd
sires are privileged and his or her choices about how to act and be acted i i&
nforming a right of privac?; ir;

are respected. Sometimes replacing and often 1
a right to personal autonomy or self-determination and self-fulfillment that

emphasizes the ca acity to make decisions for onesell .
pacity eself, which may add a more

active dimension to dignity and privacy; this right to one’s own identity is ¢
gfenqine liberty interest (sections D, E). Together, these three rights—hgnlab -
dlgmty, privacy, and personal autonomy—form a starting point for the coan
stitutional recognition O in legal terms, to be recognized asnz;

f what it means,
subject in law—t0 be, int

This chapter addresses
the heart of many attempts

hat context, human.
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versial rig.h.t that has been widely invoked
dlthI’lS. in a broad array of cases
ple’s lives, a right to privacy, ]ike;

Privacy i ontro
in various forms acros titutional tra
However significant privac: y be to peo
a right to dignity, while prominent ‘n human rights texts, features explicitl
in constitutions less, ecognized by the common law. Where are thy>
soitroes of such funda 9 n the U.S., the discussion of “penurhbraqﬁ
becomes relevant; liberty an lity also figure in attempts to define py-ivag

issues connected to sexuality, in par}f

or dignity. Privacy seems to arise

sa somewhat ¢
s cons

mental rights
dequa
‘e around
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ticular, as well as to sex or gender equality, The g
has become what Christopher McCrudden ca)]
varying concerns.* Some place dignity

olitical Rightg (ICCPR),C and the Inter-
national Covenant on Economic, Social and Cultyrg] Rights (ICES CR) 4 pro-
vide expressly for the protection of dignity, Privacy, and personal autonomy.
So does the European Union’s Very young Charter of Fundamenta] Rights.c In
some constitutions, such as the U, Constitution -

d France’s 1958 Constitu-
i : nd equality are protected

interests. Does this encompasgs dignity? If 0. ip Wh )

stand the protection of digni

nesty International. Human, rights for hym an di

What inspires which framing, where? The German Basic Law of 1949 en-
shrines the right to dignity in Article 1, Seg, 1. “Human dignity is inviolable. To
respect and protect it is the duty of a]] state authority » Similarly, South Africa’s
postapartheid Constitution of 199¢ begins ag follows: «1 The Rei)ublic of South
Africa is one sovereign democratic state founded o the following values: (a)
Human dignity, the achievement of equality anq the advancement of human
rights and freedoms.” It states in Sec. 10: “everyone hag inherent dignity and
the right to have their dignity respecteq and protected Many of the postcom-
munist constitutions drafted in the 19904 adopted similay language. The au-
thors of these constitutions were strongly Influenceq by International human
rights instruments and the rights provig;

_ S10ns of the Germap Basic Law, which
had been inspired by the horrors of World War Two and the Hologeuer. Does

the absence of explicit references to dignity in 4 constitution Kt the s

a. Christopher McCrudden, Human, Dignity ang Judicial ey pretati iohits, 19
LU, J. INT'L L. 698 (2008). Prelation of Hyuman, Righ

b. Dignity is also mentioned in the preamble to the N Charter.
e UN. Doc. A/6316 (1966), 999 UN.T.8, 171 (ene

d. U.N. Doc. A/6316 (1966), 993 UN.TS, 3 (entered ing force Jan, 3,1976), Art, 13
e. 2000-12-18 EN f)i'fi(:iul_ -Jonmal of (;130 European (?ommunitie.‘ C 364. Ac of 9 ‘he Charter
is not binding, but part of the Lishon Tre; 5 C 364, As of 2009, the C

aty to Consolidate 4] f, ing treaties of the KU, nub-
lished as C 306, OJ Vol. 50, 17 December 2007, ounding treaties of the 13U, p

red into force Mﬂl‘()]] 23, 1966), Art. 10.
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ntal rights? Or is dignity so fundamental to our
ne does not expect it to be explicitly protected?

In 1937, the Australian High Court stated that the common law does not
recognize a right to privacy (Victoria Park Racing and Recreation Grounds
Co., Ltd. v. Taylor, 58 C.L.R. 479). How can courts recognize such a right, if
it is not in the legal text at hand? In the Bioethics Decision,’ France’s CC held
that dignity was a principle of constitutional value, despite its absence from
the constitutional text, and that dignity concerns trumped legislation as read-

ily as any other constitutional right:
[T]he preamble of the 1946 Constitution reaffirmed and proclaimed (de-
clared) the rights, freedoms (liberties) and constitutional principles in the
following terms: “On the morrow of the victory of the free peoples over
the regimes that attempted to enslave and degrade the human person,
the French people proclaims once more that every human being, with-
sesses inalienable and sacred

out distinction of race, religion or belief pos o
rights” [translation from Albert Blaustein, Constitutions that Made His-
tory (1988)] that safeguards the dignity of the human being against all

forms of subjection ( subjugation) and degrading treatment as a principle

of constitutional value.

The U.S. Constitution, like the I
explicit privacy provision. Nonetheless, in a challer}
law that prohibited the use of contraceptives, Grz,s. .
U.S. 479 (1965), the USSC stated in the majority opinion.:

% % % [Glpecific guarantees in the Bill of Rights ha\fe penumbras, formed

by emanations from those guarantees that h(f,lp give therp life fmd sub-

stance. Various guarantees create zones qf privacy. The x'lght of associa-
tion contained in the penumbra of the First .A_xr.lendme’nt is one, as we
have seen. The Third Amendment in its pl‘Ohlblltlon against the quarter-
ing of soldiers ‘in any house’ in time of peace without the consent of the
owner is another facet of that privacy. The Fpurth _Amendment explicitly
affirms the ‘right of the people to be secure In their persons, l‘;louses, pa-
pers, and effects, against unreasonable searches and seizures. The Fifth

Amendment in its self-Incrimination Clause enflbles the citizen to create

a zone of privacy which government may r}ot fo‘rce him to sur.rensier i

his detriment. The Ninth Amendment provides: ‘The enumeration in the

Constitution, of certain rights, shall not be construed to deny or disparage
others retained by the people’

of courts to protect fundame
understanding of rights that o

rish and the French, does not contain an
ge brought against a state
wold v. Connecticut, 381

were described as protection against

The Fourth and Fifth Amendments : .gain
all governmental invasions ‘of the sanctity of a man’s home and the privacies
of life * * *

mbral rights of ‘privacy

roversies over these penur
hibits contraceptives] cannot stand in light
lied by this Court, that a ‘governmental
titutionally subject to state regu-
weep unnecessarily broadly and

We have had many cont
and repose.” * * * [A law that pro
of the familiar principle, SO often app
purpose to control or prevent activities cons
lation may not be achieved by means which s ;
thereby invade the area of protected freedoms:

£. Cons. Const., July 27, 1994, D- 1995, Somnl., 299, note Favoreu, DC 94-343/344.
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In Griswold, two Justiceg dissented with the argument:

term “right of privacy” ag 5 comprehengiye
able searches and seizureg ” “Privacy” ig 4

: , : o
concept which can easily be shrunken ip meaning but which can also

i ituts : any
the other hand, easily be Interpreted ag 5 constitutional han against mll .
things other than searcheg and seizureg, * * * I like my privacy as we g
the next one, but I am neverthelegg tompelled to admit that gOV_GI'ntI_T;m11
has a right to invade it unless prohibiteq by some Specific constituti
provision, * * *

substitute for * * * “unrfﬂalls(())lflls‘
broad, abstract and ambig

the case now before it t e Court canpo but be influenced by the develop
ments and commonly accepted st

Standards in the pepg policy of the mem-
ber States of the Council of Europe in this fielq,

1 +ights? If
Should that be a standard for attempts ¢, brotect fundamental r_'lgh:_sc;ns
80, courts cannot defer to moral beliefg oy social attitudes tq justify violat1

of fundamental rights,

2. Are these righis unjversq]? y & fundamental right t:l’:l;
is universal, or is it “Buropean” or “Western? “BaiEr i onah vavima r?ara—
sense —or in any other Way specifically contextual? The Universal Dec
tion of Human Rightg provides:

Is human dignit

Whereas recognition of the mherent dignity ang of the equal apd lnéi‘;ze,
able rights of all members of 1 humap family is the foundation of
dom, justice and peace in the world * *

i H . - iohts.
Art. 1—All human beings are born free ang ¢qual in dignity and righ
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reason and conscience and should act towards
f brotherhood. * **
Art. 22— Everyone, as a member of society, has the right to social security
and is entitled to realization, through national effort and international
co-operation and in accordance with the organization and resources of
cach State, of the economic, social and cultural rights indispensable for
his dignity and the free development of his personality.
In human rights texts, dignity is associated with protection of human
life and physical integrity; prohibition of torture and inhuman and degrad-

ing treatment; and personal autonomy, as well as with rights related to self-
realization. Art. 5(2) of the American Convention on Human Rights (ACHR)#

provides
“no one shall be subjecte
punishment or treatmen

They are endowed with
one another in a spirit 0

d to torture or to cruel, inhuman, or degrading
t. All persons deprived of their liberty shall be
treated with respect for the inherent dignity of the human person.”

The ECHR does not mention dignity per se. Are we to conclude that dig-
nity lies outside its scope, or that dignity is addressed by the notion of the
Convention as a “living instrument”? What does the protection of dignity
add to a scheme of fundamental rights? Consider the reasoning of the High
Court of Singapore when it dealt with the admissibility of certain evidence
in a corruption case:

25, ¥ ¥ *{lln determining the scop

that the court have regard to the

e of a right or liberty, the importance
Constitution in its entirety cannot be
overstressed. This is necessary in order that the court give equal effect
to all the provisions of the Constitution, and not to distort or enhance the
interpretation of & particular right to the perversion of the others. * * *
decisions illustra
ases, t
f the Constitution itself.

L.R. 943 (Karthigesu J.A.).

ted that no right, even a constitutional

26. [Thus our] : :
he scope of & constitutional right is itself

one, is absolute. In many ¢

limited by the provisions 0

__Taw Cheng v. Public Prosecutor, 1998-1 S.

Is there no such thing as & right that is subject to no limitation? What,
then, are “fundamental” rights? Are they universal in the sense of being abso-
lute, or universal only in the legal sense that any interference must be prop-
erly justified, or are they subject to the prevailing norms in a given society?
Consider a perspective from Namibia: “Whilst it is extremely instructive and
useful to refer to, and analyse, decisions by other Courts, such as the Inter-
national Court of Human Rights, or the Supreme Court of Zimbabwe or the
United States of America, the 0ne major and basic consideration in arriving at
a decision involves an enquiry into the contemporary norms, aspirations, ex-
pectations, sensitivities, moral standards, relevant established beliefs, social
conditions, experiences and perceptions of the Namibian people.” S. v. Tcoeib,

1996 (7) BCLR 996 (NmS). Such arguments are also well known in the U.S,,
t any use of international or comparative constitu-

where some justices rejec
tional law in a national context.
Similar questions arise around a right to privacy. It is recognized in the

g. 0.A.S. Treaty Series No. 36, 1144 U.N.T.S. 123 (entered into force 1978).

_—
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Universal Declaration, the ICCPR, the U.N.

Convent; the Rights of the
Child, the ECHR, and the ACHR, vention on the Rig

as well as in the Cairo Declaration on Hu-
» PUL not expressly in the African [Banjul] Char-
s (Banjul Charter). Sometimes, privacy 18
Constitutiona] Council, like the Australian

High Court, has held that a right to privacy ag articulated in Griswold does
not exist (CC, Jan. 18, 1995 D. 1997, Somm., 121, note Tremeau, CC 94-362,
1996). However, the CC does accept a constitutior;al right to prot,ection of the
home (Finance Law Case for 1984, CC, Deq, 19,1983, A.D.J.A. 1984, 97, note
Philip, CC 83-164, 1983), as a function of personal ’space. The preamble of

i i ; guaranteed by the Constitution, the right
to privacy is one of the fundamenta] Personal rights of the citizen which floW
from the Christian and democratic nhature of the State Itisnot an unquﬁlhﬁed
right. Its exercise may be restricted by the constitutic.)nal‘ rights of others, by :
the requirements of the common 80od and is subject 1o the re;quirements of
publicorder and morality.” (Kennedy y, Ireland, [1987) LR 587, at 592.) What
might the Irish Court mean by the “Christian nature” o.f tile st,ate? In Jewis
law privacy is the right to be free from being watched (Rogen, 18-19), which

: igni 1 &, ons
have the right to privacy and to i e Dignity {ind Liberty: “(a) All pers

3. What exactly is protected qg DPrivate”? Privacy is traditionally 2s8%"
ciated with the home, as is intimacy anq unfettered autonomy, or self-de-
termination, which is why, for example, indecent acts may be yxiohibited in
public, but not in one’s bed ven if performed ; f it £ a uncovere
window (R. v. Clark, Supre i

7 acy, 4 Hary, L. Rev. 193 (1890)). Some thirty-
eight years later, Brandeis would use thig in SUPPOTt of a constitutional € t

o privacy under the Fourth Amendment iy, a famous disgent in Olmsted

v. United States, 277 U.S. 438, 473 (1928). Accordin to William Prosser’®
canonical U.S. treatise on torts, invasion of privac “cg ises four distinct
kinds of invasion of four different Interests of .the yla'ofilf?rm}f ] * * * have
almost nothing in common except that each repre;)en’lcn "Wt 1Cference with
the right * * * ‘to be let alone’ Prosser on Toptg 804 (4‘;13?1 H}lg’;‘ 1). He mait”
tains that privacy protects against (1) intrusi;)n upo t(; plaintiffs pbys"”
cal solitude or seclusion (including unlawfy] Searlgﬁ? telp 8;11 ne tapping
long-distance photography anq telephone harassme z)%,(fze epbl(;c disclosur®
of private facts; (3) publicity putting te plaintiff in 5 f; 12 light: and (4) 89"
propriation, for the defendant’s advuntage, of the }?Ia?lfttfflf nz;me or like-
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ness. Are these the most relevant conflicts today? How might they be framed
s? Consider a case from Britain, where the House of
fox hunting does not violate a right to private life
d that, while games played in private should be
1d not, because it is done in public. Baroness

as constitutional issue
Lords held that a ban on
or dignity. One justice argue
protected, hunting foxes shou
Hale of Richmond made a different point:

111. When does the freedom to do as one pleases become a human right?

How broadly should we construe the scope of the rights and fundamental
freedoms guaranteed to us all in the European Convention on Human
Rights? How strictly should we approach the justifications for restricting
those rights? In my view there is no human right to be left alone to do as
one likes: the Convention has defined some specific rights which can only
be interfered with in specified circumstances; there is a good deal of flex-
ibility and room for development on both sides of the scales; but the more
broadly one construes the right, the greater the latitude one must allow
the democratically elected legislature to strike the balance between the
interests of those who wish to pursue a particular activity and the inter-

ests of those who wish to prevent them.
in’it?” So say we all if we object to being told
what we may or may not do. And so it is. But until the Human Rights
Act 1998 came into force, all this meant was that we could do what
we liked as long as there was 1o law forbidding or preventing us. We
may have had a national antipathy to regulation. Many of us may agree
with John Stuart Mill that “The only purpose for which power can be
rightfully exercised over any member of a civilised community, against
his will, is to prevent harm to others. His own good, either physical or
ient warrant.” [On Liberty, 1859]. But ménV oth-

moral, is not a suffic
ers might take a different view on a particular issue, and if that view

prevailed in Parliament, then it became the law and the courts would

have to enforce it. *k A
115. The right to respect for our private and family life, our homes and

our correspondence, nteed by Art. 8, is the right most capable of be-
ing expanded to cover everything that anyone might want to do. * * *

116. [But] Art. 8, it seems to me, refl(?cts two separate but related fun-
damental values. One is the inviolability of the home and personal com-
munications from official snooping, entry and interference without a very
good reason. [t protects & private space, whether in a building, or through
the post, the telephone lines, the airwaves or the ether, within which peo-
ple can both be themselves and cor}lmunlCﬂte privately with one another.
The other is the inviolability of 2 different kind of space, the personal and
psychological space within which‘each individual develops his or her own
sense of self and relationships with other people. This is fundamentally
what families are for and why democracies value family life so highly.
Families are subversive. They nurture individuality and difference. Orie
of the first things & totalitarian regime tries to do is to distance the young
from the individuality of their own families and indoctrinate them in
the dominant view. Art. 8 protects the private space, both physical and

hich individuals can develop and relate to others

psychological, within Wi | '
around them. But that falls some way short of protecting everything they

112. “It’s a free country,

guara
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might want to do even in that private Space; and it certainly does not
protect things that they can only do by leaving it and engaging in a very
public gathering and activity, * * *

—R v. Her Majesty’s Altorney Gene

ral and another [2007] UKHL 52.
Some constitutions explicitly protect

the home against search and sei-
zure, which might be viewed as the territorial aspect of privacy. How is this
territorial dimension to be understood? Why i
so important, and to whom? Do homeless people have g sphere of privacy in
which they are protected? Are places where people stay against their will,
such as prisons, protected as “homeg™? |

' na 1984 cage brought by a prisoner
against searches of his cell, Chief Justice Burger stateq:

[We] have repeatedly held that Prisons are not beyond the reach of the
Constitution. No “iron curtain” Séparates one from the other. Wolff v. Mc-
Donnell, 418 U.8. 539, 555 (1974). Indeed, we have insisted that prisoners
be accorded those rights not fundamentally inconsistent with imprison-
ment itself or incompatible with the objectives of Incarceration, * * * [It] is
also clear that imprisonment carrie with it the cireumscription or loss of
many significant rights. [The] curtailment of certain rights is necessary,
as a practical matter, to accommodate g myriad of “Institutional needs
and objectives” of prison facilities, Wolff v. Mc])onnell, supra, at 555, * * *
We must determine here * * * if 4 “justifiable” eXpectation of privacy is

a prisoner might have
in his prison cell and that, accordingly, the [constitutional] proscription
against unreasonable searches does not apply within the confines of the
prison cell. The recognition of privacy rightg for Prisoners in their indi-
vidual cells simply cannot be reconciled

i with the concept of incarceration
and the needs and objectives of penal institutiong,

—Hudson v. Palmer, 468 U S, 517, 523 ( 1984),

nistrators, the Jerman Fed-
eral Constitutional Court (GCC) ruleq that a prisoners rights may be cur-
tailed, but only through legislative action and not merely by administrative
power. Here, procedure shall protect fundamenta) rights: “It would con-
travene this encompassing restriction of g1] state power if prison condi-
tions could be set arbitrarily or at free will, A restriction of rights is only
conceivable if it is intended and necessary to reach g social end which is
legitimate under the value order of the constitution, and which is acted
out in the constitutionally required form » Prison Correspondence I, 33
BVerfGE 1 (1973). The European Commission, iy, Silver v. United King-
dom, 3 EHRR 475, 500 (1980), held that protection of fundamental rights
includes respect for private correspondence byt that a “balance” must be
struck between “legitimate interests of public order an
one hand and “rehabilitation of priso

i = ‘L
: , Ners” on the other. Here, balancing is
applied when protecting privacy. Which approach is more convincing?

If privacy is territorial, we must note
in the case of travelling peoples. When

ing on public grounds, a strong minority

that personal
gypsies were
of'j

Space may move, as
prohibited from camp-
udges on the ECtHR argued that



ENTAL RIGHTS 535

Sec.A  PROTECTING FUNDAM

privacy is implicated when a state does not affirmatively ensure it: “Measures
which affect the applicant’s stationing of her caravans have therefore a wider
They also affect her ability to

impact than on the right to respect for home.

maintain her identity as a gypsy and to lead her private and family life in

accordance with that tradition.” Chapmart U- United Kingdom, 33 EHRR 20,
om East European countries held,

(2001). However, those justices who came from ‘
by and large, that the right to privacy was not violated. How relevant are po-

litical traditions and contexts to the interpretation of fundamental rights?
Also note that privacy, today, may be an interest to virtual space, as in
data protection cases discussed below (section E). When courts require a legal
R did in Kruslin v. France, 12 EHRR 547

basis for wiretapping, as the ECtH : :
(1990), we may think of privacy as an informational or virtual concept. And

finally, privacy may be conceptualized as a realm in which one may realize
aspirations, and fulfill personal dreams and desires, which concerns issues of
identity and intimacy we discuss in sections C and D.

4. How ambiguous are fundamental rights? Fundamental rights may be
interpreted in very ambiguous ways. Dignity, as well as privacy, is a case In
point. Dignity, as a human right, dictates that human beings be treated hu-

leading a dignified life. The distinc-

manely, while, for others, dignity refers to '
tion is particularly relevant to conflicts around biotechnology. For example,

some argue that fundamental rights are attached to a goncept of rational deci-
sion making, to lead a dignified life, and cannot be attrﬂ')uted to human beings
who lack this capacity, such as the severely mentally disabled.” To defend the
rights of the disabled, one may emphasize the alternative. The concepts that
inform fundamental rights also have a long and complex history that allows
for conflicting interpretations Christian theology, fOl_” exgmple, understands
dignity as a value inherently bound to duties and obligations, and Muslim or

interpretations. For many, the under-

Confucian theology also offer distinct . :
standing of dignity is inspired largely by Enlightenmert philosophy, particu-

larly that of Immanuel Kant. For Kant, dignity was & fgnction of autonomy,
captured in the definition of the human being as an end in herlself; it required
mutual respect and recognition. In (lerman jurisprudence, this has been pro-

mulgated as “object theory,” attributed to Gunter Diirig (Theodor Maunz and
wm Grundgesetz, Art. 1 Abs. 1 Rn. 28, 34); the

Giinter Diirig, Kommeniar . .
doctrine says: dignity is the right not to be turned into an object for someone
else’s needs. Would a duty t0 donate blood or body organs to enable another’s
survival or welfare be constitutional? If a woman has & duty to carry a preg-
nancy to term, as the German GCC ruled in its Abortion I Case, below, is
she objectified to serve another’s need? The concept is also relevant in the
Mephisto (Chapter 7) and Life Imprisonment (below) cases.

not of dignity but, rather, of liberty at the heart of all
other rights. Constitutional reasoning, then, focuses on where exactly the fun-
damental right to liberty finds its limits, 2 topic well known in philosophical
debates of liberalism. Regarding the scope of tun('la}meptal rights, consider
Justice Wilson concurring in the Canadian SC decision in R. v. Morgentaler,

[1988] 1 S.C.R. 30:

Others conceive,

h. The discussion is associated with PETER SINGER, WRITINGS ON AN Frricar Live 135 2000).
: y A1)
1. Compare JOHN STUART ML, ON meuv
ent in CAROLE

(1965), and the critical assessm

Parrick DEVLIN, ENFORCEMENT OF MORALS

(1859), with
T SexuaL ConTracT 11 (1988).

PATEMAN,
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S e B Lo di.gn‘ity finds expression in almost every right
and freedom guaranteed in the Charter, Individuals are afforded the
right to choose their own reljg . :

they will pursue.

228 [An] aspect of the respect for human ¢
1s founded is the right to make fun,
interference from the state. This
to liberty. Liberty is a phrase capable of a broad ye
view, this right, properly construed, grantg the Indic:
tonomy in making decisions of fundamenta] pe

This language reflects the libera
interference. A slightly different cone

ignity on which the Charter
ndamental personal decisions without
right is g critical component of the right

rsonal importance.

A : M may provide a more sol; dation
for the idea of privacy as a constitutiona] value” John gfjl S(l)?lll":nf((:)l:%(?nsti-

tutional Law 148 ( 1992). In the UK it was h :

. 5 x St Xag ) eldt « . R
existed—Kaye v. Robertson. [1991] F.SR. 69 (C.A.)myheitint0 mg‘? ! f(’ulfilfgfiy.
vate” are recognized in the courts, | ; SHELER (L S

specific provision is applicable. Elfes Case, 6 EVe?(‘b; 2gse]d Whel’é no lrno;;/e
the Hungarian Constitutional (! urt (HCC) hag r(; fdl d(f'957): .1m11 alPro-’
tection to “persons with equal dignity,” ip, ¢ orovided for minimal p

can protect fundamental Interests? Consi
be conceiv.ed of as a pyramid, with dignity on top which ingp; both Iiberty
and equality. A.S an alternative, one may construct g hc;list' plr(eis 0 dl'n e
fundamental rights, and poge dignity, liberty, anq equaﬁtlc-un erstan }C hg;ee
equally important corners of g triangle: “Fundament gl i'i ﬁlltnt(f’flfeSts v licht
of each other, serve as reciprocal warnings against theg\ »1‘5: 1 (?eer} mf fny
one of them, or of any right to ever merely trump anothey 1;; d}tle e 4]
right has distinct meaning, yet they are not alone .bu:c 'Ch; ac fundameger—
stood relating to each other, like g triangle” Susa’nne BqLez af)i;rfit;;erljgerty

Equality: A Fundamental Rights Ty o) e .
L. J., 417, 468 (2009). Ry Constitutionalism, 4 U, Toronto

der that fundamental rights may

When constitutions protect fundamentaq) rights, the lineg demarcating

law from moral philosophy, theology, and metaphysics sometimes blur-

Consider the reasoning of Chief Justice Solyg

Al it Oly()m CoO . % .
by the HCC that the death penalty ig unconstituf:iogz;‘{:lr‘lg){ In a h}ol‘dlnncg_
tity of life: ased on the sa

[The] right to human dignity is not me

ue. The concept that human dignity ig 4 value a priopi and beyond law

; —— i 1 and beyo )

f‘md is 1'ndcces.51ble by law in itg entirety doeg not preciude t};ﬁS value

from being regarded as the source of rights—gq many int; L s  eome

ventions and constitutions do by following natuf-u 1;\’;“ errtlﬁtlinllx e
E ~—or the la

rely a declaration of a moral val-
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requiring respect of dignity or the transformation of some of its aspects

into a true right.

The right to human dignity has two functions. On the one hand, it means

that there is an absolute limit which may not be transgressed by the State

or by the coercive power of other people—i-€. it is a seed of autonomy and

individual self-determination withdrawn from the control of anybody else
ical wording, man may remain

by virtue of which, according to the clflsm :
an individual and will not be changed into & tool or object. * * *
The other function of dignity is to ensur :
dignity is indivisible and irreducible, # % % [and that it] must ensure
t to be treated differently in the legal sense. No

[that] bare lives are N0 . el
one is more or less worthy of life. [The] equality of lives is also guaran-

teed by dignity.
—Decision 23/1990 (X.31.) AB. hat, 1 E. Eur.
194-95 (1994)

e equality. [This] means that

* %k

Case Rep. Const. L. 177,

Privacy also has an ambiguous history, as Anita Allen observes:
11 as women and children, have, in all legal tra-

“[SJlaves and servants, as We ;
ditions (and in some legal systems still), been Jegally considered property of
the head of the household (pater familias), rather than persons. To the extent
the household was protected, legal rules accepted the domination and abuse
in the privacy of the household.” She has commen‘ged thz}t “[w]omen have
had too much privacy, the form of confinement in their homes and im-
posed standards of modesty and reserve; but they have had too little privacy
in the form of opportunities for replenishing solitL}de and independent deci-
sionmaking.” Anita A. Allen, Gender and Privacy in Cyberspace, 52 Stanford
L. Rev. 1175, 1179 (2000). Should the private sphere be proFected nonethe-
less? Although some argue that pornography violates the 1-“1ghts of people,
particularly the rights of women and children (see Catharine MacKinnon,
Sex Equality, 1532-1536 (2nd ed., 2007), the USSC has hf%ld that there is a
right to consume pornography in private: “[TThe makgrs of our Constitution
undertook to secure conditions favorable to the pursuit of happiness.” Stan-
ley v. Georgia, 394 US. 557 (1969). Whose happiness counts? Which funda-
mental rights, held by whom, ar¢ at stake? Is porpograph y about happiness?
Consider that in South Africa, the SACC, in Curtis v. Ministers of Safety and
Security, 1996 (3) S ALR 617 (CO), 1996 (5) BCLR 609 (CC), argued with
reference to the Canadian decision, E. V- Butler (see Chapter 7), that por-
nography should not be viewed from “a public-mora_lity baiis that underpins
the American approach” but, rather, judged according to "a §tandard based
explicitly on the harm believed to be engendered lgy certain km'ds of sexually
explicit material.” The S ACC nonetheless upheld its consumption in private.
Consider that crimes committed against children and women, many of them
sexual in nature, are often committed at home- Should this make a difference
to the inviolability of privacy rights?

5. What is the effect of different fram.es?. Si;ni}ar controversies may be
argued in very different ways from one ]UI’IS?}ICUOH‘ to anqtller, so that a
“dignity” case in Europe may be a “free speech” case In the U.S., and a “pri-
vacy” case in Japan may be 2 “dignity” case elsewhere‘, and so on. What
fosme hecomas leaally relevant in a given case, and why? Wl‘lat does it do 1if
such diverse legal frames are attached to human experience? For example,

———‘
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several courts construe dignity as 5 fundamental vight 5o as to ensure ac-
cess to basic resources, just as libera] philosophers consider basic “goods”
or “needs” a key component of justice, In Germany, the o draws a right
to life-sustaining state subsidies—g “minimum livelihood” allowance—from

the right to dignity, interpreted in conjunction with the constitutional prin-
ciple of the welfare state, which re

regarding tax laws, such as a tax

in di s for reading, writing and expressing
oneself in diverse forms, freely i ,
with fellow human beings.” Frane;

°t, and ensure ity? Note that
the SACC has held that there ig a dignity-relateq r?grgteg)uillig.t jjztment,
Minister of Health v. Treatment Action Campaign, (2002) (5) SA 721 (CC);
2002 (10) BCLR 1033 (CC) (See Chapter 10). Also from the SACC. consider
the words of Justice Sachs ( ;

coneurring) in 8, y, py, k ther,
1995 (3) SALR 391 (CC): rwanyane and Ano

389. Historically, constitutionalism wag a product of the age of enlighten-
ment. It was associated with the overth

row of arbitrary power and the
attempt to ensure that Government functioneq according to established
principles and processes and in the light of enduring values. It came to-
gether with the abolition of torture and the opening up of dung;eons- It
based itself on the twin Propositions that a1) Persons had certain inherent
rights that came with their humanity, anq that no one had a God-given
right to rule over others,

390. The second great wave of constitutj
also a reaction to gross abuse of power, institutionalised inhumanity and
organised disrespect for life, Human rights were not merely declared to
exist: against the background of g Crimes against humanity
gy linked to state sovereignty,
State power., In particular, the
¢ human personality disregard-
of the rights to life ang dignity.

onalism aftep World War II, was

firm constitutional limits were placed on
more that life had been cheapened anq th
ed, the greater the entrenchment

SR Tigatste (.1ign'ity, privacy, and autonomy primarily protected through
processes of constitutional review? Oy

. : . T are they rooted in the cultural and po-
litical history from which such decisiong Spring?




