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Wirtschaft vorbereitet werden:;

A |

lIch mochte erreichen, dass ..

* A Sie das Meiste geben;

A Uber sich hinauswachsen;
A (noch) bessere Juristen werden;
A Anfangerfehler meiden:;

A wissenschaftlich sauber arbeiten;

A Sicherheit gewinnen:
A lhre Freude an der Rechtswissenschaft ausleben:

A etwas mehr auf die Teilnahdme an der globalen

Make the most of it!
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Vorbemerkung zu den Folien w

A Der heutige Vortrag dient dazu, einen Uberblick zu vermitteln.

A ge n nfi, AETr
r di um

h t um
egunge

St >

Es Gedankenst ¢t ze
AAn n zum Sel bststu

A In 12 Std. wollen wir so viel Stoff ansprechen, wie man ihn sonst
In ca. 36 Std. vermittelt.




Al nh al tChvieatfh e s

A These slides serve as a basis for discussions with students at
Hamburg University.

A The purpose of these slides is not to be exhaustive. Some slides
cont ai n Ab u zsarting@aintfer discassions

A Students shall rely, in addition, on the study materials provided.

A Moreover:
A Concepts of arbitration differ.

A Things which are right in this part of the world (Europe) may be
different elsewhere,

A see e.g. the Arbitration Law in Art. 975, 800 of the Algerian Code
de Procedure Civile et Administrative. L
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Your Expectations

B My Expectations
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Our Meetings

- _|International Arbitration

Generating Know How

A Lectures

0 19.10.2020 (157 19 Uhr): Organisation, Crash-Kurs | i _
O 21.10.2020 (167 20 Uhr): Crash-Kurs I, Seml_nar
& 26.10.2020 (16 i 18 Uhr): Crash-Kurs IlI, Arbeit /
O 29.10.2020 (18 7 20 Uhr): Crash-Kurs Il (c o n)t 6 d Vis Moot

Seminararbeit, ggf. Vis Moot Court Teilnahme
z.B. Brodermann/Rosengarten, Internationales Privat-
und Zivilverfahrensrecht (8. Aufl. 2019), 2. Teil m.

10./11. Januar 2021
Hotel Waldhalle, Waldhallenweg, 23879 MdlIn

O O
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International Arbitration: Agenda (1)

- Procedure
- Decision

Choices for the
Arbitration Agreement
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International Arbitration: Agenda (1)

Why?

Contract
with

Arbitrators chojces for the
Arbitration Agreement

- Procedure
- Decision
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International Arbitration: Agenda (1)

Why?

Contract
with

Arbitrators chojces for the
Arbitration Agreement

/4
~
/ //
»/"‘
/,
4

Procedure
- Decision

Ordinary
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International Arbitration: Agenda (3)

Why? /|

Con_tract / , Applicable
with Substantive

Arbitrators Law /

Rules of La

C_hou_:es. The v rovf:e_d,g- 2% ordinary
Arbitration Clause - Decision  cqurt
. | Assistance
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Why arbitration?
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Why? (1) Introduction

A The best contract can lead to a dispute

A Advantage >Litigation: Enforcement

O Limits of national judgements

O Rare bilateral agreements

8 O Problems of reciprocity (§ 108 ZPO)

B ©The European exc eElIGP\/(Don)
' O and other regional exceptions (USA)

~ A New York Convention 1958
.. O Overcomes national boundaries

Universitat Hamburg i Professor Dr. Eckart Brodermann 14



Why? (1) Introduction

A The best contract can lead to a dispute

A Advantage >Litigation: Enforcement

O Limits of national judgements

O Rare bilateral agreements

O Problems of reciprocity (§ 108 ZPO)

Ml OThe European exceEuGr\/@on)

A New York Convention 1958
O Overcomes national boundaries A

A Amust | o Sk
for international
business contracts
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Why? (2) Introduction

A Other advantages: Freedom

Choice of arbitrators
Choice of rules

Choices of venues
Choice of languages
Choices of confidentiality
Time & Money

@NE R W

~

A History

1795: Arbitration as a constitutional right \
But the history of arbitr: Is yet older BT

Year Il (1795), Art. 210
ﬁl ne peut étre attelpte, au dr0|t de |

RSy
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Why? (2) Introduction |

A Other advantages: Freedom

O Choice of arbitrators
O Choice of rules

O Choices of venues
O

O

O

Choice of languages
Choices of confidentiality
> Time & Money

~

A History
~ O 1795: Arbitration as a constitutional right
Ye., 0. But the hist%ry of arbitration IfS yet |der | &
) China: " French Constitution of 5t Fructidor
Tiaorem A Village olders Year Il (1795), Art. 210:
~(£hou dynasty, 1027-771 BC) fil ne peut étre atteinte au droit de

A More of a mediation concept  i4jre prononcer sur les différends  par

%1 A Community > Individual Ies arbitres au choix des parties: -l
- (Kun Fan, Arbitration in Chlna P I

2013)

19.10.2019 uUniversitat Hamburg i Professor Dr. Eckart Brodermann 17




Distinction to other forms Introduction ‘

A Negotiations

\ A Mediation
O The parties themselves find the solution
O Voluntary

\ O European Directive 2008/52/EC (A MediationsG-E)
\ O ICC Rules on Mediation

~

il A Conciliation
0 includes proposals
. O But no definite delineations
O UNCITRAL Conciliation Rules

T e R
—
S

\ A Hybrid forms (e.g. Med/Arb)
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Nistinction to other forms Introduction
——

‘A Mediation
§ 1 MediationsG
(1) Mediation ist ein vertrauliches Verfahren, bei dem Parteien mit

Hilfe eines Mediators freiwillig und eigenverantwortlich
eine einvernehmliche Beilegung ihres Konflikts anstreben.

Die Mediation kann durchgeftihrt werden \
1. unabhéangig von einem Gerichtsverfahren (auf3ergerichtliche Medlatlon)
2. wahrend eines Gerichtsverfahrens aul3erhalb des Gerichts

(gerichtsnahe Mediation) oder

3. innerhalb des Gerichts von einem nicht entscheidungsbefugten Richter
(richterliche Mediation).

(2) Ein Mediator ist eine unabhangige und neutrale Person
ohne Entscheidungsbefugnis, die die Parteien durch die Mediation fihrt.

8 2 (2) MediationsG Der Mediator kann die Mediation beenden, insbesondere wenn er der
Auffassung ist, dass eine eigenverantwortliche Kommunikation oder eine Einigung der
Partelen nlcht zu erwarten |st

Unlversnat Hamburgl Professor Dr Eckart Brodermann 19



Nistinction to other forms Introduction |

e ———————————

A Mediation |

Article 5 ICC ADR-Rules: Conduct of the ADR Procedure

) 1 The Neutral and the parties shall promptly discuss, and seek to reach
agreement upon, the settlement technique to be used, and shall discuss
the specific ADR procedure to be followed.

2 In the absence of an agreement of the parties on the settlement technique
to be used, mediation shall be used.

3 The Neutral shall conduct the procedure in such manner as the Neutral
sees fit. In all cases the Neutral shall be guided by the principles of fairness
and impartiality and by the wishes of the parties.

4 In the absence of an agreement of the parties, the Neutral shall determine
the language or languages of the proceedings and the place of any meetings _
to be held.

».~.L‘
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Nistinction to other forms Introduction |
—————————————————————————————— e ——————————————————————

A Mediation “

Article 5 ICC ADR-Rules: Conduct of the ADR Procedure

) 1 The Neutral and the parties shall promptly discuss, and seek to reach
agreement upon, the settlement technique to be used, and shall discuss
the specific ADR procedure to be followed.

2 In the absence of an agreement of the parties on the settlement technique
to be used, mediation shall be used.

3 The Neutral shall condu theéJ[r)Q[C]gg E: n.such manner as the Neutral

liggses the Né ~ Inaythe principles of fairness
Unengc?}?(?%%gltélaﬁg/ and by thPRCwa“ChlneseUes _ |

< . me atlon agreement
( POe Aderbetrl €gR fé“t? ﬁralﬁgtres the Neutral shall determine b |

Need rtdabrmgemr lancquages of the r,ee ngs and the place of any meetings

claim fof enféfcement hina <\
‘ (new medratron law) £

B Each party shall cooperaie in good faith with the Neutral.

s i

< XDy 8
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Nistinction to other forms Introduction |
—————————————— e ——————————————————————————

A Conciliation
Beijing-Hamburg Conciliation Rules

" Preamble
Whereas the United Nations General Assembly in its resolution 35/52 adopted on \
4th December, 1980, recommended the use of the Conciliation Rules of the United
Nations Commission on International Trade Law (the "UNCITRAL Conciliation Rules") ..

Article 2 Aim of Conciliation

Where the parties wish and agree that disputes arising between them as mentioned

under Article 1 above shall be settled in an amicable manner, on the basis of

mutual understanding, fairness and justice, a conciliator (or conciliators, as the

case may be) shall assist them in reaching such a settlement in accordance with these Rules.

Article 5 Settlement
The parties may agree, at any time before or during the conciliation proceedings, :
that they will accept as final and binding a settlement proposal made by the concil_i(,atﬁ‘v'
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Nistinction to other forms Introduction
———

{
A Conciliation
Beijing-Hamburg Conciliation Rules ¢
| hina
) Beijing Arbitration Commission

with a time limit of 30 days after
approval of the mediator (Art. 21 BAC Rules)

Chinese alternative: CIETAC mediation

China |
UNCITRAL Model Law A Conciliation

- P : - e el
Lotk MR S e e S s
U TR el AR e S ) o el
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Nistinction to other forms Introduction

AfASt-p0o or fAWaterf al

, '\",‘-.\-."1‘
e

A Negotiation:iThe Parti es undert?
. settle disputes which may arise in good |
5 faith by negotiati oneo |
F i.

i A Escalation, e.g. Operative level A
\ Management or Owner level
i

'U‘ ¥ ‘VL‘,
\} A Mediation
. O Successful A appropriate way to \
secure a title (by arbitratonandn a wa r d
by con)lsent o
O Unsuccessful A é

~

Aé Arbitrati on

e Cirde e ST R

. 4
— il
2 P e Ay
*‘f{"'r."‘}""‘?s.' o " destl &
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Nistinction to other forms Introduction |

e ———————————

A Hybrid

Example ICC ADR + subsequent ICC Arbitration

In the event of any dispute arising out of or in connection \
with the present contract, the parties agree to submit

the matter to settlement proceedings under the ICC

ADR Rules. If the dispute has not been settled pursuant

to the said Rules within 45 days following the filing of a

Request for ADR or within such other period as the

parties may agree in writing, such dispute shall be finally

settled under the Rules of Arbitration of the International
Chamber of Commerce by one or more arbitrators
appointed in accordance with the said Rules of Arbitration.

et Pl

e ; v, y

LB —— . Ty e s SHEIOR T, Shp . e o A
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Nistinction to other forms Introduction
———

A Hybrid _
Example from China
. Example Beijing Arbitration
\ continued:
<
Request for arbitral award to record the settlement A
is possible (Art. 22 BAC Rules); ‘
Mediator may not become arbitrator,
unless otherwise agreed by the parties
(Art. 25 BAC Rules) |
g W

e YR NI RA et T
Gl I - e G L R N o T SRR NS <Pk g ;
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el 1. Norddeutscher Schiedsgerichtstag

Schiedsgerichtsbarkeit oder staatliche Gerichte

RA J. H. Nedden (Moderator)
RA Prof. Dr. E. Brédermann / RA M. Hagner / RAiIn Dr. F. Mazza / VRILG D. Muller-Fritsch

2 Z 22424

7
",
7,

%y,
Justice
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Sources of Law
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For which
guestion?

Aqualificationfi ;
Acl assi fi

Sources of Law

Universitat Hamburg i Professor Dr. Eckart Brodermann



: Issue of
For which arbitration law
queStiOn? (e.g. valid

Arbitration
Agreement

Aqualificationfi
Acl assi fi

Universitat Hamburg i Professor Dr. Eckart Brodermann 30



: Issue of
For which arbitration law
question? ‘ (e.g. valid

Arbitration
Agreement) g

r\oc‘edure\la

Aqualificationfi ; @ rby a state court)

~

(e\.g. é\s.sistance N
&

Acl assilfi g L 0 R

Sources of Law

= ey L
- ~32 )
“ r
J
=5 A !
ny - .
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: Issue of
For which arbitration law
question? ‘ (e.g. valid

Arbitration
Agreement) g

r\oc‘edure\la

(e\.g.éxslsistance ’\\
Agualificationfi ; rby»a%{aig COUTLER\g
Acl assi fi : SR

/ The substance

of the dispute:
(e.g. contract)

Sources of Law

= ey L
- ~32 )
“ r
J
=5 A !
ny - .
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Issue of

arbitration law
(e.g. valid
Arbitration
Agreement)

For which
guestion?

Procedure e aw

(e. \55|stance
Aqualificationfi ; by a state cour "
Aclassifi}'

The substance

of the dispute:
(e.0. contract)

Sources of Law

(distinct e.g. from
power of attorney,
Transfer of property)

Universitat Hamburg i Professor Dr. Eckart Brodermann 33



Issue of

arbitration law

: (e.g. valid
International Arbitration

= Procedural Law Agreement)

Procedure law
(&. a&\sistance i‘
N

by a\s{a\a\e cour
The substance N

Private of the dispute:
International Law (e.q. contract)

Sources of La

(distinct e.g. from

power of attorney,
Transfer of property)
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International Arbitration

The Ringmaster Perspective
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Copyright: E. Brédermann 2017




Sources of law: On Arbitration (1) Aingredientsfi

. \ | PN e |
Public International Law X RTR X

ANew York UN Convention (ANYCO)
- O 149 states

= O replacing the Geneva Protocol 1923 and the / %
Geneva Agreement 1927 (Art. VII (2) NYC) Issue of

" A European Geneva Convention 1961 arbitration law

22 o e.g. valid

O Important originally for East-West Trade A(\rbgitration

O EI\IIIL(?. 30 member states are also members of the Agreement
iy o

O incl. Principle of Most Favored Treatment (Art.
_ X para. 7)
A

@)

O

Universitat Hamburg i Professor Dr. Eckart Brodermann 36



Sources of law: On Arbitration (1) Aingredientsi

pod B |
Public International Law ~ The NYC contains /
A Ne wiion e more than.recogniion ))

6 149 states and enforcement 'S
O replacing the Geneva Prot A

Geneva Agreement 1927 (Arl Issué ,Of,

arbitration law,

o A European Geneva Convention 1961

e.g. valid
O important originally for East-West Trade A(\rbgitration
O %IL(c(::a 30 member states are also members of the Agreement

O incl. Principle of Most Favored Treatment (Art.
X para. 7)

Universitat Hamburg i Professor Dr. Eckart Brodermann 37



Sources of law: On Arbitration (2) Aingredientsfi

i r”’uf ¢ ”A "ee
A No European Law but g i
A National arbitration law i

O often based on UNCITRAL Model Law W Ok ‘
o e.g. in Germany (§§ 1025 - 1066 ZPO)Ca. 70 jurisdictions

A P 7

A ad hoc arbitration: |

be.g. fAZPOO (only | aw)_ . .,procedure

O or UNCITRAL Arbitration Rules (made for ‘
ad hoc arbitration) plus law

~

A Institutional Procedural Rules

O e.g. International Chamber of Commerce

O Increasingly based on UNCITRAL
Arbitration Rules (e.g. Chinese European
Arbitration Centre)

~

A National substantive law S
O e.g. on arbitrability W -

A Provisions in the Arbitration Agreement .

Universitat Hamburg i Professor Dr. Eckart Brodermann 38




Sources of law: On Arbitration (3) Aingredientsii

Public International Law
A New York Convention
@)

4 Art. 5 (1)(c) NYC Here: W
A Geneva Convention N
O Art. VIIl Geneva Convention ~l o7 A
of decision

A National arbitration law making
& UNCITRAL Model Law (Art. 31)

as transferred into national law,
e.g. in Germany

6 e.g. § 1054 ZPO

2 bl \
3o - - P V4 3
% o TS .. -
# Vs e 7 NN \
: e & N AN
3 £ d Z Qo N\ N\
R o N0\ N
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Sources of law: On Arbitration (3) Aingredientsii

:;" 4 ‘\
P \
_ |

Public International Law
A New York Convention

C:} Art. 5 (1)(c) NYC Here:
A Geneva Convention

O Art. VIII Geneva Convention el
of decisior

A National arbitration law maki

O UNCITRAL Model Law (Art. 31

Art. 31 Model Law:

as transferred Into nations Form and contents of the award

e.g. In Germany, China The award shall be made in writing .
o e.g. § 1054 ZPO signed ....
shall state the reasons

S upon which 1t
%\ = state its date and the place of
N\ arbitrat.i

A Institutional Procedural Rule

ok
2 3

SF N\
S (7 o

> i o bR 3 N 0

3 o 2 AN

% 0V .y E \
: d L RNy L= A\ ALY

3 . 5 Z e AR § ¢
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Sources of law: On substantive

_ oY Aingredientsii
law and its determination

A Public International Law

O New York Convention
A Art.5(2) NYC

O Geneva Convention
A Art. VIl on applicable law

= A European Law

B O Private International Law to determine the

¢ law applicable on the dispute

% O Rome | Regulation (Art. 1 para. 2 (e) debate | =« .
Bocig.far _figul es of | 4 N

§ A National Law

® National arbitration law (e.g. § 1051 ZPO Private

/ Art. 28 UNCITRAL Model Law debate) &, International

g O Ex aequo et bono alternative Law

. A Institutional Procedural Rules (e.g. Art.
35 CEAC Hamburg Arbitration Rules)

Universitat Hamburg i Professor Dr. Eckart Brodermann
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Sources of law: On substantive

_ oY Aingredientsii
law and its determination

V2t T

A Public International Law ~ Plus uniform substantive
o New York Convention law like CISG, CMR,
A Art. 5 (2) NYC COTIF if applicable (insofar

O Geneva Convention no need for PIL)
A Art. VIl on applicable law —wr— -

A European Law

& O Private International Law to determine the

B |aw applicable on the dispute
™ O Rome | Regulation (Art. 1 para. 2 (e) debate | = .
o e.g. for_figules of | ¢ g

A National Law

& National arbitration law (e.g. § 1051 ZPO, [ Private
/ Art. 28 UNCITRAL Model Law debate) & International

@ O Ex aequo et bono alternative

A Institutional Procedural Rules (e.g. Art.
35 CEAC Hamburg Arbitration Rules)

Universitat Hamburg i Professor Dr. Eckart Brodermann
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Sources of law: On substantive Hresienis?
law and its determination

# _ _ R
' \ Public International Law

\lew York Convention
Art. 5 (2) NYC
ava Convention
- n applicable law

an Law

Private International Law to determine the
law applicable on the dispute : .
Rome | Regulation (Art. 1 para. 2 (e) debate : | ~-

e.g. for__fgules of | avyss

A National Law
O Institutional Procedural Rules
= O Na. " ~rbitration law (e.g. 8 1051 ZPO
.CITRAL Model Law debate)
't bono alternative
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Sources of law: On substantive Angredientsf

e

- The opening door for:

A Public International Law o
\leW York Convention - UNIDROIT P””C'ples Of
Art. 5 (2) NYC International Commercial

eva Convention Contracts 2016:

n applicable law

[
o
Y
RE 4 s
<
e
"

A r an Law - Generally soft law;
... O Private International Law to determine the

f= law applicable on the dispute
% O Rome | Regulation (Art. 1 para. 2 (e} dohata

- The avoidance of
German law on unfair

SRR T g U | : _ _
A hottopiC  terms in business to
A National Law A Later. business contracts
O Institutional Procedural Rules
O Na. " ~rbitration law (e.g. 8 1051 ZPO gt :
-7 .CITRAL Model Law debate) gelmidng a_daptatlon
4 i bonoaltero e reasonable international

standards
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Sources of law: Investment Arbitration ~ Angredientsi

A Bilateral Investment Treaties

A Function

~

A6l nv e st detimtiods
A Fair & Equitable Treatment

A ICSID (Washington, D.C.) , UNCITRAL
Arbitration

A Trends (incl. EU/Brexit); ECJ Achmea

Universitat Hamburg i Professor Dr. Eckart Brodermann 45




Sources of law: On Contract with Angredientsi
the arbitrator

A Contract between the arbitrator(s)
and the parties: An issue of
Substantive Contract Law

A Private International Law to determine the
law applicable on the contract with the
arbitrator

O Art. 3, 4 Rome | Regulation (exception in Art.

1 para. 2 (e) n/a)

A Arbitration agreement

O It can contain conditions for the contract with
the arbitrator

“¥S A National arbitration law?

Universitat Hamburg i Professor Dr. Eckart Brodermann . ‘ 46




Sources of law: On Contract with

: Aingredientsfi
the arbitrator

A Contract between the arbitrator(s)
and the parties: An issue of
Substantive Contract Law

Private International Law to determine the
law applicable on the contract with the
arbitrator

Rome | Regulation (Art. 1 para. 2 (e) n/a)

A Arbitration agreement

O It can contain conditions for the contract with
the arbitrator

™ A National arbitration law
e O Conditions on validity?

Universitat Hamburg i Professor Dr. Eckart Brodermann . ‘ 47




Sources of law: On Contract with

_ Aingredientsfi
the arbitrator

A Contract between the arbitrator(s)
and the parties: An issue of !
Substantive Contract Law Party Appointment

Confirmation?

Private International Law to determine the
law applicable on the contract with the
arbitrator

Rome | Regulation (Art. 1 para. 2 (e) n/a)

A Arbitration agreement

O It can contain conditions for the contract with
the arbitrator

A National arbitration law
. O Conditions on validity?

Universitat Hamburg i Professor Dr. Eckart Brodermann ‘ : 7 48




Sources of law: On enforcement Aingredientsfi

Public International Law

A New York Convention (Art. V et al.)
A Geneva Convention

A Bilateral Conventions

National civil procedure law

O e.g. 8§ 1061 German Civil R -
Procedure Law (AZPOO0O) whi’
refers to the NYC and other treaties 4

- e A T ; D .
2 b.\*’p”\jf‘--‘. /i S e e - - v
S . : ;

. »
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Sources of law: On enforcement Aingredientsii

Section 1061 German Code ot C! S_per
DIS-We b s i tFergignAAvar ds il

(1) Recognition and enforcement of foreign arbitral awards shall be
granted in accordance with the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards of 10 June 1958

(Bundesgesetzblatt [BGBI.] 1961 Part |l p. 121). The provisions of
other treaties on the recognition and enforcement of arbitral
awards shall remain unaffected.

(2) If the declaration of enforceability Is to be refused, the court shall
rule that the arbitral award is not to be recognized in Germany.

(3) If the award Is set aside abroad after having been declared
enforceable, application for setting aside the declaration of
enforceability may be made.

28

T
l Universitat HamBurg T Pro!essor Dr. Eckart Brﬁaermann 50 |



Sources of law: On enforcement Aingredientsi

Part Three Chapter 19 to Chapter 22 Chlnese C|V|I Procedure Law

Part Three Procedure of Enforcement
Chapter 19 General Provisions

Article 224 Legally effective judgments or rulings of civil cases and the parts of judgments or rulings related to property in criminal cases shall

be enforced by the peoplebs court of first instance o enforcédas lopated.p |
Ot her |l egal documents that are to be enforced by a peopltodtedirctoeur
place where the person to be enforced has his domicile or where the property that is subject to the enforcement is located.

Article 225 If a party or any interested party considers that the enforcement is in violation of legal provisions, it may raise a written objection to
the peopledbs court in charge of the enforcement. | f acoprieshall eviewthe a
written objection within 15 days after receivVving it corrécftheerfioeceneeit; e
and if the objection is untenable, the peopl ebds c o uristnotsaliséed With the: | e
bkl ng, it may apply for reconsideration to the peopilvelos cour i gha
Article2261 f t he peoplebs court fails to make enforcement within wbBo X
MEcRePsa ppl'i ed for the enforcement may apply for enf o:rciEelcrREENtEsoRGHEiT
next higher | evel may order the original peopleés cour ttorhake ma k e
enf orcement by itself or direct any -otaaer yxlolnl Z(As0 c@ Ukl S.fo0 make
Article 227 If, during the course of enforcement, a person who is not involved in the case raises a written objection to the subject matter of the
lenf orcement, the peopleds courit s5nall e al 2pbrp he =hvia) ebee,n 298 epceto @
shall rule to suspend the enforcement on the subject matter; and if the objectici is untenable, it shall be rejected. If a person who is not :
involved in the case or a party involved is not satisfied with the ruling and considers that there is an error in the original judgment or ruling, it

shall be dealt with according to the procedure of adjudication supervision; and if a written objection is irrelevant to the original judgment or 3t
PUEENEnEge s T th'e el evant GDEEEEEEEENaY (| e a -l awsuit with the peopl edgs €
Article 228 The enforcement shall be carried out by the enforcemient officer.

The peoplebs court may, when necessary, establish executive or gan
In carrying out a compulsory enforcement measure, the enforcement officer shall show his credentials. After the enforcement is completed, the
enforcement officer shall make a written record for the particulars of the enforcemeiit, and have it signed or sealed by the persons concerned

on the scene.

The peoplebs court may, when necessary, establish executive orga
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Sources of law: On enforcement Aingredientsi

Article2291 f a person or property to be subject to enforcement stedtoi n
enf orce the enforcement. The entrusted peoplebds court s htarhelyandshalli
not refuse to do so. After the enforcement has been ¢ omindpeetoepd , e 6ts
with the result of the enforcement by writing. If the enforcement has not been completed within 30 days, the entrusted peopled sourt shall also
inform the entrusting peopledbs court with the particulars of the
I f the entrusted peoplebdbs court fail to enforce the emdstoirncg npeend

s
may request the peoplebs court at a higher | evel of t erdorcetheg r ust e
enforcement.
Article 230 If, during the course of enforcement, both disputing parties reconcile themselves and reach a seitlement agreement on their own
initiative, the enforcement officer shall make a written record of the terms of the settlement and have both parties affix their signatures or seals
onto the record.
If the execution applicant enters into a mediation agreement with the person subject to execution as a result of fraud or coercion by the latter or
one party concerned fails to fulfil the mediati on agr eethesexretutionbfh e

the legal document which was originally effective.
Article231During the course of enforcement, if the person to be ethé or
person who has applied for the enforcement, decide to postpone the enforcement or defer the time limit for the enforcement. If the person to be
enforced fails again to perforri his duty w thin the neagngeedpnapertydof m
. the person to be enforced or the property of the guarantor.
Article 232 If the citizen to be enforced dies, his debts shall be paid 2ff from his estate: if a legal person or anv other organization to be subject
to enforcement is terminated, the party that succeeds to its rights anc oblgariore coal Uil e oolicationg.
Article 233 After an enforcement has been enforced according to a judgment, ruling, or legal document, if a definite error is discovered in such = §
fa judgment, ruling, or | egal document and therefore such caeurt,jhe d gémj
peopleds court shall, #6ithHS espect to the property whi chivetithes bf e @
enforcement property to return the property. If he refuses to return the property, a compulsory enforcement shall be enforced on him.
Article™234T h™e™ "prraesy i, Suis0.n SAREREESINIRSESSEa T { s h al | be applicable to theenf of

iy
it

Article 235T h e p e prpcuradiase shall have the right to perform legal supervision over the enforcement of civil cases.

.
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Sources of law: On enforcement Aingredientsi

Chapter 20 Application and Referral of Enforcement

Article 236 All the parties shall comply with a legally effective judgment or ruling in a civil case. If a party refuses to comply, the other party may |
apply to the peopleds court for enforcement, or the judge may r el
All the parties shall also comply with a mediation agr eeuhdfapartyor
refuses to comply, the other party may apply to the peopleds coulj
Article 237 If a party fails to comply with an award made by an arbitration institution that was established according to law, the other party may |
apply for enforcement to the peoplebds court which has jeawaidsdi ct i
If the party whom the application of enforcement is filed against provides evidence to prove that the arbitration award involves any of the

foll owing circumstances, the peoplefs court shall , af teenforcementofithe a
arbitration award:

(1) Where the parties have not stipulated an arbitration clause in the contract or have not subsequently reached a written agreement on
arbitration;

(2) Where the matters being arbitrated exceed the scope of the arbitration agreement or the authority of the arbitration agency;

(3) Where the formation of an arbitration tribunal or the procedure of arbitration is not in conformity with the legal procedure;

(4) The evidence based on which the arbitral award is made is falsified;

(5) The other parties conceal the evidence from the arbitral organ and is sufficient to affect the impartiality of the arbitral award; or

(6) Where the arbitrators involved in any of conducts of embezzlemerit, k ib27y, aracticin j fevcritizim 17 vims2' 97! elrav 245 bwistirg the law in
rendering arbitration award.

| f a peopleds court determines (that tbe enfarcement  ofitshibmehgabulingr |
of not to enforce the award. :
The above-mentioned order shall be served on both parties and the arbitration agency. [
Where an arbitration award is ruled by a peopl ebs courtionagredmert o ‘b ¥
petafehed by "t hem, applVililNeEes®ie arbitration agency for a new ar bff t§
Article 238 If a party fails to comply with a certificate of obligation enforcement by a notary office according to law, the other party may apply to
the peoplebs court that has the jurisdiction over t he rtshalenfofcosucht h
an obligation. 3
}| f a peopleds court discovers a defrwi.nite error in a ngmott@menforece¢hd c e
obligation and serve the letter of the ruling to the both parties and the notary office.
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Sources of law: On enforcement Aingredientsi

AR AT YA ST

Article 239 The time limit for the submission of an application for enforcement shall be two years. The suspension or termination of the time
limit for the submission of an application for enforcement shall be governed by the provisions on the suspension or termination of the statute of
limitation.

The time limit prescribed in the preceding paragraph shall be calculated from the last day of the period specified by a legal document for its
performance. If a legal document specifies an installment performance, the time limit shall be calculated from the last day of the period

specified for each installment of performance. If a legal document does not specify the period of performance, the time limit shall be calculated
from the day when the legal document takes effects.

Article 240 The execution officer shall, upon receiving the application for execution or the writ of referral directing execution, send an execution
notice to the person subject to execution and may carry out compulsory execution immediately.

Chapter 21 Enforcement Measures

Article 241 If a person to be enforced fails to fulfill the obligations specified in a legal document as instructed by the enforcement notice, he
shall report his property situation for the time being and one year before he has received the enforcement notice. If a person to be enforced
refuses to report his property situation or makes a f al afiee or detpntion t
on the person to be enforced, his legal representative or the principal leading personnel of the unit or the person directly responsible.

Article 242 If the person subject to execution fails to, according to the execution notice, fulfil his obligations specified in the legal document, the
peopl ebs court shall have the right to make inquiries ndg dtocksand e r
funds, and may seize, freeze, transfer or appraise his property according to the situation. The property under the inquiry or seizure or that is
transtifer T ed sosr apprai sed by thegyhcHrnpl caure e rdpg=halfl n nsiibieht®d s u b |
execution.

The peoplebs court shall, in deciding to s=2ize, fr eez ssjstericeimexecutianr
The concerned entities must cooperate on this issue. '
Article 243 If a person to be enforced fails to fulfill the obligations specified in a legal documents instructed by an enforcement notice, the
peopl ebdbs court shall have the power to withhold or wi tcoudshallleave the
necessary living expenses for the person and his dependent iamily members. :
A peoplebdbs court shall make a ruling to withhold or wit imdiheaunitfa pe
which the person to be enforced works, banks, credit unions, or other units that deal with savings deposits shall comply with the notice.

Article 244 If a person to be enforced fails to fulfill his obligation specified in a legal document instructed by the enforcement notice, the N
peopleds court shall have the power to seize, det ai rhisobligagoaszHowever,u g
- the court shall leave the articles of daily necessity used by the person and his dependent iamily members.

The peoplebés court shall make a ruling in order to take the meas

[

~
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Sources of law: On enforcement Aingredientsi

Article245When a peoplebds court seizes or detains a pr oper ty, i dondrdne
adult member of his family to appear on the scene; if the person to be enforced is a legal person or another organization, the court shall notify
its legal representatives or the principal leading personnel to appear on the scene. Their refusal to appear on the scene shall not prevent the
enforcement. If a person to be enforced is a citizen, his unit or the basic-level organization in the place where his property is located shall send
someone to the scene.

An inventory of the seized or detained property shall be made by the enforcement officer and, after the inventory has been signed or sealed by
the persons on the scene, a copy of the inventory shall be given to the person subject to the enforcement. If the person subject to the
enforcement is a citizen, a copy of the inventory may also be given to an adult member of his family.

Article 246 The enforcement officer may ask the person to be enforced to safeguard the seized property. The person who is subject to
enforcement shall be held responsible for any losses incurred due to his fault.

Article 247 After property has been sealed up or detained, the execution officer shall instruct the person subject to execution to fulfil his
obligations specified in the legal document. If the person fails to fulfil his obligations upon expiration of the period, thepeo pl eds cour
the sealed-up or detained property through public auction. If the property is not suitable for auction or both parties agree not to sell the property
t hrough public auction, the peoplebds court may ent r utketgoodsele prohiited
from free trading by the State, relevant entities shall purchase the goods at a price fixed by the State.

Article 248 If a person to be enforced fails to fulfill his obligations specified in a legal document and conceals his property, the peopl & @urt
shall have the power to issue a search warrant and search his domicile or the place where the property may be concealed.

The adoption of the measures mentioned in the preceding paragraph shall he subject to a search warrant signed by the president of the
peopl ebds court.

Article 249 The delivery of property or negotiable instrument specified in a legal document shall be conducted in the presence of both parties
summoned by the enforcement officer or the enforcement officer may' iviv= e p.eperty 0 "he rego’iebl: nsrarer 12 mie recmien. The
recipient of the property or the negotiable instrument shall sign a receipt.

Any unit that holds the property or negotiable instruments to be enforced shall pass it on according to the enforcement assistance notice issued
by the peopleds court and the recipient shall sign a receipt.
ey ci Ui Zzen hol ds iR DEerty or negotiable instr theme If le sefusesto b e
do so, a compulsory enforcement may be enforced.
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; Ao ST A e N RLAY RN 8§ Ly AT N B S| 2% .
Article250For a compul sory eviction from a building or a plot of [ and
announcement to order the person to be enforced to perform his obligations within a designated period of time. If the person fails to do so within |
the designated time, a compulsory enforcement may be enforced by the enforcement officer.

When a compulsory enforcement is being enforced, if the person subject to the enforcement is a citizen, the person or an adult member of his
family shall be notified to be present on the scene; if the person subject to the enforcement is a legal person or any other organization, its legal
representatives or principal leading personnel shall be notified to be present on the scene; their refusal to be present shall not stop the
enforcement. If the person to be enforced is a citizen, his work unit or the basic-level organization in the locality of the building or the plot of

land to be enforcement shall send people to participate in the enforcement. The enforcement officer shall make a written record of the

particulars of the compulsory enforcement, and the people on the scene shall affix their signatures or seals to the record.

The peoplebs court shall assign personnel!l t o transpor t desidnatedocatop e
and deliver them to the person to be enforced or 1t o ansrafubaltoaccepte m
the properties, he shall be liable for the loss.

Article251During the course of enforcement, if some formaliti esurtmay t
issue an enforcement assistance notice to relevant units and these units shall comply with the notice.

Article 252 If a person to be enforced fails to fulfill his obligations prescribed in a judgment, ruling, or any other legal document as instructed by
the notice of enforcement, the peopleds court may conducdtocarryoubthep
enforcement and the person subject to the enforcement shall bear the expenses thus incurred.

Article 253 If a person to be enforced fails to fulfill his obligations of r.a/ing mnney witin the tirie limit s Jecified hyv g inc'gment, ruling, or any
other legal documents, he shall pay a multiplied interest for the debt Lasaed 2. e defauli tiine. Lf e person cubject te h2 enfarceraent fails to
fulfill his other obligations within the time limit specified by a judgmert, rulina, or anv other legal documents. he skall pay a surcharge for the
deferred performance. _
Article2b4Af t er —a peopleds court adopts™an enforcement measure stcipul
the enforcement is still unable to pay debts, he shall continue to fulfill his obligations. Once the creditor discovers that the person subject to the' |
enforcement has other propexties, the creditor may at atieg. ti mes agh
Article2551 f a person to be enforced fails to fulfill the obl i gtfytelevant s
units to assist to adopt the measure of restricting the exit, making records on the credit system, making public the information about
nonperformance of duty through public media or any other measure stipulated by law.

-5 . Y~ : N
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Chapter 22 Suspension and Termination of Enforcement

Article256 Under any of the following circumstances, the peoplebds cour
(1) The applicant indicates that the enforcement may be postponed;

(2) A person not involved in the case raises a justified objection to the subject matter of the enforcement;

(3) A citizen as one of the parties dies and it is necessary to wait for an heir to inherit the rights of the deceased or to succeed his obligations;

(4) A legal person or any other organization as one of the parties ceases its existence, and the person succeeding to its rights and obligations
has not been determined; or

(5) Other circumstances that the peoplebds court deems the enforc
Enforcement shall be resumed when the circumstances that caused the suspension of enforcement have disappeared.

Article257Under any of the following circumstances, the peopleds cour
(1) The applicant has withdrawn his application of enforcement;

(2) The legal document on which the enforcement is based has been reg zaes

(3) The citizen to be enforced dies and there is no estate to be enforced and no vl to succeed his oblhiyations;

(4) The person who is entitled to alimony or supports for children or €lders dies:

(5) The citizen to be enforced is too poor to repay his debts, has no scu.ce of & coins, dng loses Jis asidty 1o %ok of

(6) Other circumstances that the peoplebés court deems the enforcikg
Article 258 A ruling to suspend or terminate the enforcement shall become effective immediately after being served on the parties concerned.

B
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Sources of law: On enforcement Aingredientsfi

A What matters:

Public International

A New York Convention (Art. V et al.)
A Geneva Convention
A Bilateral Conventions

ol Lk
v~

g
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Sources of law: On enforcement Aingredientsfi

A What matters:

Public International Law

A New York Convention (Art. V et al.)
A Geneva Convention
A Bilateral Conventions
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Sources of law: On enforcement Aingredientsfi

A What matters:

Public International Law

A New York Convention (Art. V et al.)
A Geneva Convention
A Bilateral Conventions
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Solution
Award

Award-onAgreed
Terms

Arbitration R
summary

Procedural Orders

Quality

Developing
a Solution

(a Process)
_—

Timing &
Efficiency

Ll Mandatory Law at execution place (and applicable ]
| laws on professional conduct
Soft Arbitration Law
The Prayers
The Contract (e.g. severability clause)
Contract law (e.g. contract interpretation) and other laws
Arbitration Law at the Seat of the Arbitration

Local Judges (courts)

- Mandatory law at the Seat of the Arbitration

© Prof. E. Brédermann



Sources of law: On costs Aingredientsf
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Choices: The Arbitration Agreement

') Ad Hoc arbitration | Sources of law
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Choices: The Arbitration Agreement

Sometimes the arbitration
agreement must be contained sources of law
in a separate agreement as a
‘ matter of e.g. consumer
protectlon law (shareholderas ..iuence
| consumer?) s

Ch0|ces |he
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Choices: The Arbitration Agreement

D Ad Hoc arbitr 0 sources of law

Choices: The
Arbitration Clause
( ¢lause compromissoired )
,\ Interaction

-

The
you can draft an arbitration clause.
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Choices: The Arbitration Agreement

Example for a simple standard arbitration clause:

. Ad hoc, ZPO

Continental

Thinking unlike
Anglo-American
Thinking

Yo Teiis 3

s - » - Lot PO K e L R——— —

shall nominate one arbitrator. The two arbitrators shall jointly agree on

g8 the Chairman. In case the Parties cannot agree on the Chairperson, the
™= President of the Hanseatic Appellate Court shall nominate the Chair- =
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Choices: The Arbitration Agreement

Example for a simple standard arbitration clause:

. Ad hoc, ZPO

Continental

Y  Thinking unlike
¢ 2y \ Anglo-American

I - I - .
g Mg ot ;’.‘.'»".g‘r"‘
< ) - o
& ; S A =
A e L
N . s ] ,"“': e % >
. v S pTIN e = -
R ) - " 3 RN - ~

shall nominate one arbitrator. The two arbitrators shall jointly agree on 2=
the Chairman. In case the Parties cannot agree on the Chairperson, the &=

== prosident of the Hanseatic Appellate Court shall nominate the Chair-
What is regulated by now? What is missing?
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Choices: The Arbitration Agreement

Missing: E.g.
Place of arbitration A Impact on
applicable procedural law?
A Possible Impact on Private International Law (later)

A Related agreements? )
A Time line? ’

. Any dispute Acbhanguage?
= settled by arbitre Party

shall nominate one ark ly agree on ==

the Chairman. In case the Parties cannot agree on the Chairperson, the -“"
~ President of the Hanseatic Appellate Court shall nominate the Chair- '
— Person. What is regulated by now? What is missing?

S e

g = g O il
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Choices: The Arbitration Agreement

Example for an arbitration clause:

Agreement will be dec:|ded, solely and conclusively, by an arbitration
tribunal. The arbitration tribunal may also decide on the validity of these

Universitat Hamburg i Professor Dr. Eckart Brodermann



Choices: The Arbitration Agreement

') Ad hoc, ZPO (continued)

Composition of Arbitration Tribunal: The arbitration tribunal is
- composed of three arbitrators of whom one will act as chairman.

The chairman must have qualified for the office of a judge.

| The arbitration tribunal will be called when the Contractual Partner who

' has initiated the arbitration process by stating the nature of the dispute
appoints an arbitrator and calls upon the other Contractual Partner to
appoint a second arbitrator.

== Should one of the Contractual Partners fail to appoint an arbitrator within
four weeks, e

P A -
S O P
3 ~

-

= s e
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Choices: The Arbitration Agreement

') Ad hoc, ZPO (continued)

é, the other Contractual Partner
- Hanseatic Higher Regional Court in Hamburg to propose a second

~ arbitrator.

| This proposal is binding on both Parties.

3 - The two appointed arbitrators will select a chairman.

Should the arbitrators not have appointed a chairman within four weeks,
one of the Contractual Partners may request the president of the
:,': Hanseatic Higher Regional Court in Hamburg to propose a chairman.




Choices: The Arbitration Agreement

Example for an arbitration clause:

. Ad hoc ZPO

‘2;_-5:{ Place of Arbltratlon The arbltratlon process will take place in
- Hamburg. According to § 1062 of the German Code of Civil Procedure
” ( Zivilprozessordnungo )the responsible court is the Hanseatic Higher
Regional Court ( @berlandesgerichto in Hamburg. Otherwise the
~ arbitration process will be subjectto 8§ 1025 to 1065 of the Code of
' Civil Procedure.

Universitat Hamburg i Professor Dr. Eckart Brodermann



Choices: The Arbitration Agreement

Example for an arbitration clause:

Execution of the Agreement in the event of a dispute: During a
| dispute settlement proceeding the Contractual Parties are still obliged
| to fulfill the requirements of the Agreement.




Choices: The Arbitration Agreement

Example for an arbitration clause:

") Adhoc,ZPO(c on

Interim legal protection: This arbitration clause does not prohibit the
~right of a Contractual Party to apply for interim measures in
| proceedings of the Hamburg Regional Court.

UNCITRAL 2006 Revised Model
| S5 ot Law: allows for application
%< . tothearbitration tribunal
~ forinterim measure

> - -- “ - “ > . o - !
4 ~ Problems? =
s T o . . A '
s e W '- Ay o
- — e —— =t = el : :
S e~ — M e :
e e
S 'k»aa._' e e - - ~ s
e e o R o = o : B
"% —— —— "
o D SR —
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Choices: The Arbitration Agreement

Example for an arbitration clause:

. Adhoc ZPO(W yod i

G X SO0 many issues to discuss.
~ x Freedom implies

x Often too complex in international cases

Involving different cultures

——
ot = e -
P e
— — ——
g o
—— 5"
;i T Tepprs
T Tl s
»” - o B e
o5 - ‘ = F W_ 2
! R =
i y .
i S — , - - y— e - e - -
S e e » W ot h o,

- - — e - i o
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Choices: The Arbitration Agreement

Example for a very short arbitration clause:

L gt

g ol
S A e UG
Qe s TV 3

Hamburg trade of goods of
1958, Hmb. Amtl. Anz. No. 237 of 13.10.1958)

LN

T - L

-~

= Disputes, ifa tled amicably by arbitration in Hamburg.

— ——— am ” o e o e ——— el e
—— \__:_-’-_H?_.M_ e 31 & o -__f" g T e — 2
R < =N e W n—— =
» % = i —— - -
we y’

-t -

What is regulated by now? What is missing?

The advantage of pre-existing rules!
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Choices: The Arbitration Agreement

Example for a clause providing for institutional arbitration:

. Deut sche Bt LbwdeO.N- T ¢ I oS Chjme ds

, P ¢ BT '7,*, 3
sliL! s Vit it A ? PR ‘-""fi\-‘.:.. Bt e w Nyt

s "All disputes arising in connection with this contract or its validity shall
be finally settled in accordance with the Arbitration Rules of the German & —
8 Institution of Arbitration (DIS) without recourse to the ordinary courts of &

What is regulated by now? What is missing?
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Choices: The Arbitration Agreement

Example for a clause providing for institutional arbitration:

.De Ut sChegalh nsdl t utsh.on f ¢r 5Chisedsg
i S i A.._ﬂm_’. ,}‘;;;5',-'-?:-; S & ‘.s-- -

"All disputes arising in connection with this contract or its validity shall
be finally settled in accordance with the Arbitration Rules of the German

Institution of Arbitration (DIS) without recourse to the ordinary courts of
law."

The following points should be considered:

- The place of arbitration is ...

&= - The number of arbitrators is ...
- The language of the arbitral proceedings is ...
- The applicable substantive law is ...

- T e . —
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Choices: The Arbitration Agreement

Example for a clause providing for institutional arbitration:

. International Ct ( ALGCH ) e

e N, '

< detvy

e present contract
shall be finally settled under the Rules of Arbitration of the International
Chamber of Commerce by one or more arbitrators appointed in
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Choices: The Arbitration Agreement

Example for a clause providing for institutional arbitration:

e( ACEACH)

»; &

ating to th

 What is regulated by now? What would be better?

_— R~ e

i
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Choices: The Arbitration Agreement

. Chinese European Arbitration Centre( ACEACOB N t)O d

Options:
. (a) The number of arbitrators shall be —{{)-one-or{i)-three-or(i)-three unless the amount
i n disput e 4—sfed-— s s & Jmamch cdase the matter shall be decided by a
| sole arbitrator} ;

" (b) Regardless of the seat of arbitration, the arbitral tribunal is free to hold hearings in
-T {town-and-countny);
(c) The language{s) to be used in the arbitral proceedings shall be —
| (d) Documents also may be submitted in — {language).
| (e) The Arbitration shall be confidential.
() The parties agree that also the mere existence of an arbitral proceeding shall be kept
confidential except to the extent disclosure is required by law, regulation or an order of a
= competent court.
\ (9) The arbitral tribunal shall apply the CEAC Hamburg Arbitration Rules as in force
at the moment of the commencement of the arbitration unless one of the parties requests
the tribunal, within 4 weeks as of the constitution of the arbitral tribunal, to operate according to
== the CEAC Hamburg Arbitration Rules as in force at the conclusion of this contract.
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Exkurs:

How to Select the right Arbitration Institution

for a Dispute?
What are the Differences between the Arbitration
Institutions?

From a presentation on behalf of the Chinese
European Arbitration Centre on 25.3.2012 in Peking
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Example (1)

a) A German tool manufacturer enters into
a Joint Venture with a Chinese Party

b) A German tool manufacturer sets up a
subsidiary in China

For that purpose, he concludes a joint
venture agreement with another
European or a US party

The Chinese subsidiary enters into
national contracts in China

.-> e .
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(2/3)

Example (1) Example (2)

a)

A German tool manufacturer enters into @) A Chinese textile producer enters into

a Joint Venture with a Chinese Party a Joint Venture with a European
Party

A German tool manufacturer sets up a A Chinese textile producer sets up a
subsidiary in China subsidiary in a European country

For that purpose, he concludes a joint  ¢) For that purpose, he concludes a joint
venture agreement with another venture agreement with another party
European or a US party from Hong Kong

The Chinese subsidiary enters into The European subsidiary enters into
national contracts i national contracts in Europe
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Which arbitration institution is likely to produce the best result?

l.e. an award
U which is recognizable and enforceable

U made according to the applicable law or rules of law (as chosen by the
Parties) or i n ac amiabld eomposgteuroi)t, h i &g
chosen by the Parties

U within a reasonable frame of time
U and at reasonable costs

U by a neutral arbitration tribunal

or a settlement (fHAhaward on
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Which arbitration institution is likely to produce the best result?

i.e. an award Enforceability Is
U which is recognizable and enforceable essential!

U made according to the applicable law or rules of law (as chosen by the

Parties) or i n ac amiabld eomposgteuroi)t, h i &g
chosen by the Parties

U within a reasonable frame of time

U and at reasonable costs

U by a neutral arbitration tribunal Neutrality IS key !

or a settlement (fHNhaward on agreed t e
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Which arbitration institution is likely to produce the best result?

i.e. an award Enforceability I

essential!

hosen by the
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U and at reasonable
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U As the award is made by arbitrators, it is important to focus on
the selection process of the arbitrators

U Cultural and legal aspects:
o Which brains (of which training) will judge?
o Which type of arbitrators is likely to be needed?

o Degree of party autonomy in the process of the composition of the
arbitral tribunal?
o Do the rules allow that each Party nominates one arbitrator?

o Do the rules allow the reaching of consent with respect to the
Chairman?

o Default mechanism: Decision process of arbitrator selection in the
absence of arty agree ent
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U As the award is made by arbitr
the selection process of t

U Cultural and legal as

o Which brains (of whic
o Which type of arbitrators is likely to be needed?

o Degree of party autonomy in the process of the composition of the
arbitral tribunal?

o Do the rules allow that each Party nominates one arbitrator?

o Do the rules allow the reaching of consent with respect to the
Chairman?

o Default mechanism: Decision process of arbitrator selection in the
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U As the award is made by arbitr
the selection process of t

U Cultural and legal as

o Which brains (of whic '\\“
o Which type of arbitrators is Ilkely\N& i@(&"\“

o Degree of party autonomy in the process of the composition of the
arbitral tribunal?
o Do the rules allow that each Party nominates one arbitrator?

o Do the rules allow the reaching of consent with respect to the
Chairman?

o Default mechanism: Decision process of arbitrator selection in the
Labsence of arty agree ent
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U As the award is made by arbitr
the selection process of t

U Cultural and legal as
\¢

o Which brains (of whic <R “(\de Q)

o Which type of arbitrators is I|kely\N& \LW

o Degree of party autonomy in the process of the composition of the
arbitral tribunal?

o0 Do the rules allow that each Party nominates one arbltrator’?

o Do the rules allow the reaching of consent with {%@
Chairman? “3

o Default mechanism: Decision process &@rblq\ig@electlon In the
absence of arty agreement

- o “ -
"’ | e : / o /l'n = :
- ’\L | -'-':f-: \ ol ’:} r‘ o ' - — :w 7 %’ »
o= TR R T LS o A — 15 7
g .l f Sonal ¢ - ¢ ! e 9§ " ) o ‘:..‘ pRr— ; " -
.y t’ . -— 2 o - RS g N i h-q‘-! &
S i) et S = et

94

-Umversnat Hamburg 1 Professor, l Eckal‘t isl.odermann ' Al \ 6%
G ; X o

.



A Ca. > 1.000 (1) Arbitration Institutes worldwide (including
international, regional and national institutions) 7 20% of it China?
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A Ca. > 1.000 Arbitration Institutes worldwide (including
international, regional and national institutions) 1 20% of it China?

A Arbitration rules and national arbitration laws belong to different
Afamilieso:

Distinctions by
Product or
Trade
orientation

(e.g. coffee, grain,
chambers of commerce)




Ul nsti tuti oncsr emaittehd on sAerlibfi t r at i on

U UNCITRAL based Institutions

UNCITRAL = United
Nations Commission
of International
Trade Law

U Anglo-Saxon Institutions (American and English families)
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U Famous examples:A Sedrfeat edo Arbitrati on

o ICSID (International Centre for Settlement of Investment Disputes),
Washington D.C. A For investment disputes

o ICC (International Chamber of Commerce), Paris

AA | andmark institution (fiRolls RO
A 32 languages
A Procedure with Terms of Reference

o CIETAC (China International Economic and Trade Arbitration
Commission) A New rules!; Beijing Arbitration Commission and ca.
200 other Chinese arbitration institutions

o0 SIAC (Singapore International Arbitration Centre)
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U Famous examples:n Sedrfeatedo Arbitrati on

0 ICSIDUsually not possible ment of Investment Disputes),
Washington D.C. A For investment disputes
o ICC | commerce), Paris
AA | andmark institution (fiRolls RO

A 32 languages
A Procedure with Terms of Reference

o0 CIETAC (China International Economic and Trade Arbitration
Commission) A New rules 2012!; Beijing Arbitration Commission and
ca. 200 other Chinese arbitration institutions

o0 SIAC (Singapore International Arbitration Centre)
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U Famous examples:n Sedrfeatedo Arbitrati on

0 ICSIDl_a@uEemytwoaIFﬁ&gmblfgr Settlement of Investment Disputes),
Washin estment disputes

merce), Paris

tution (ARol Il s Ro
ence
o CIETA Economic and Trade Arbitration

Commission) A New rules!; Beijing Arbitration Commission and ca.
200 other Chinese arbitration institutions

o0 SIAC (Singapore International Arbitration Centre)
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U Famous examples:h Sedrfeatedo Arbi trati on

o ICSI ' sibléor Settlement of Investment Disputes),
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U Famous examples:n Sedrfeatedo Arbitrati on

0 ICSIUsually not possible ™~ 'ement of Investment Disputes),
Washingigagh wvestment disputes
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U UNCITRAL based Institutions
U Different levels:

Procedure

UNCITRAL UNb(.:ITRAL .
Model Arbitration C'_V" Law
Environment
(1976/2010)
e.g. China, e.g. CEAC, Kuala
German Lumpur, Kairo

Ca. 70 Or: Use_of UNC_ITRAL
Rules with special
states - 7 clause (CIETAC,
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U Anglo-Saxon Institutions
U + Procedure: anglo-saxon environment
U + Substance: anglo-saxon environment

Examples:
- American Arbitration Associatic
for Dispute Resolution, Bahrain A

- London Court of International Arbitration, Dubai Court of
International Arbitration, Hong Kong (and Singapore)
International Arbitration Centre,
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U Anglo-Saxon Institutions

U + Procedure: anglo-saxon environment
U + Substance: anglo-saxon environment

Examples:
- American Arbitration Associatic
for Dispute Resolution, Bz

tre

- London Court of | [cflalsol Chartered Instituteof i s
MEIREUREIWAde]llg:  Arbitrators (training; appointment
International Arbitra with institutional Rules)]
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Others come close, but only CEAC operates
U out of a civil law environment and
Uwith the AUni ted Nations Commi S S

Rul eso
U with the background of UNCITRAL based (German) law
U And, in addition, its special choice of law clause

Fit for all
Products
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Chinese European Arbitration Centre

Thank You.

Professor Dr. Eckart Brodermann
President
Chinese European Legal Association

Managing Partner
Brodermann & Jahn RA GmbH
Wwww.german-law.com

eckart.broedermann@german-law.com

Patrick Zheng
Beijing, China

Partner,
Clifford Chance Beijing
www.cliffordchance.com

Patrick.zheng@CliffordChance.com
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http://www.german-law.com/
http://www.cliffordchance.com/

Brédermann
Jahn

Prof. Dr. Eckart Brodermann

Arbitrator, ArbitrationLawyerand
academiovork in arbitration

Arbitration Pyramid
G Whatmattersin my experienceg

Projectmanagementexperienceby foundingand njanaging_a Boutique Law Firdocussing
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Procedure Overview

Initial Stage
A Initiation of Proceedings
- Notice of Arbitration
- Response to the Notice of Arbitration

- Representation and Assistance —
e |




Procedure Overview

A Compositionbf the Arbitral Tribunal
- Appointment of Arbitrators
Number of Arbitrators
Choice of Arbitrators
Appointment of Arbitrators by the Institution
In Instltutlonal Arbitration (example of |C@)

A Contract W|th the

- arbitrator ’
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Procedure Overview

A Organisation of the procedure by the tribunal
A Importance of Place of Arbitration
A Importance of Language of Proceedings
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Procedure Overview

Arbitral Proceedings

A Exchange of Written Statements
- Statement of Claim Interim Measures
- Statement of Defense

Periods ; ’ﬁ "
Objections to Jurisdiction b
- REDUIEE Procedural Orders

on Evidence
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Procedure (contodod. Overview
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