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A. Introduction

I. Corporate Governance As A Term

There is no single definition of corporate govewarEach country tries to
interpret it uniquely according to its legislatiand customs. Nevertheless,
narrowly defined, “corporate governance is a seetationships, rights and
segregation of responsibilities between a compamdaagement, its board
of directors, shareholders, and other stakeholdevgider definition states
that corporate governance is a combination of lawdes and discretionary
practices of private sector, which allows influxesternal capital funding to
the company and permits operations to be perforeiiciently. Thus be-
sides shareholders, by respecting interests okktd#ters and the society

overall, it ensures long term growth of economilugaf the shares.

Basically equality, transparency, accountabilityl aasponsibility are core
concepts of the system consisting of Anglo-Ameri¢an following the

derivation formula:-

“How do suppliers of finance make sure that the aggrs do
not invest it in bad projects?” The answer in shdxy “Corpo-
rate Governance®

Worldwide for the past fifteen years, especiallypublicly traded stocks in
joint stock companies, mainly shareholders, initherests of all concerned
of the company to maintain the ideal level of systeriented itself to im-
pose new work regulations. These regulations aended to increase the
capabilities of the organs to take the right decisat the right time, for it
gives companies a new weight common structure tsecaecommenda-
tions. Foundations of the aforementioned ruleg)sparency, and the ac-

count can be given good management and effectignal and external

Pasli Ali,Anonim Ortaklik Kurumsal Yonetir(@orporate Governance), 2. edstanbul
2005, pg. 12.

2 pasli, pp. 30-39.

Pulgli Hasan, AnonimSirket Yonetiminde Yeni ModéCorporate Governance), Anka-
ra 2003, pg. 135.



control, calling into question corporate governapcaciples (New TCC,

General Justification, No. 88).

[I. Evolution History of Corporate Governance

Being a very new area of research the framewordogjorate governance is
under constant scrutiny. Interest can be obseretid foom private sectors
and from the state. On an international level, vamex institutions like IFC
and OECD are showing great enthusiasm. Therefbesettwo organiza-
tions established the Global Corporate Governacerk (GCGF) to coop-
erate and communicate the importance of corporatergance under this

unique umbrell4.

Developed countries understood the important rbleogoorate governance
and started reconsidering their own commercial |&esbanes-Oxley Act is
a good example for the development in the UnitedeStto prevent similar
future frauds like Enron or WorldCom cases, or Bdséo prevent another
financial crisis. The same developments are obb&van continental
Europe, countries such as Germany put in practse corporate govern-
ance principles, Japan has reviewed its own reignkt Many states all
over the world have a tendency to adopt a new atigul which would lead
corporate governance to a higher, more sociallysdrateholder value con-

scious level.

Conflict of interest arises because executives @asimow the same effort to
manage company’s resources as they would have dithetheir own

wealth. Development of free markets, industrial mhp@nd technological
advancement lead to bigger corporations with lapgel of shareholders.

This showed desperate need for professional mareagem

One of the main developments is the publicatiort@mporate governance

principles of OECD and World Bank cooperatively.aflemic researches in

* CMB Principles, introduction, pg. 3.

> CMB Principles, introduction, pg. 3.



this field have been started since the 1990s.nthmaclosely related to his-
torical developments at that time. One of the nw@ies are privatization
processes in sovereign states following dissoluabrtySSR, Merger and
Acquisitions, Asian financial crisis and corrupticases in multinational

companies.

In the international arena, "corporate governammethe basis of shares of
joint stock companies traded on the stock markehigsaged. However, the
other joint-stock companies and all businesses gliah the management
and control of each institution and non-profit argatiorf, have finally
recommended that the State will also have gainscbpe and prevalenée.
Law and business policies directly affect the t@agh of this dynamic in
the UK Cadbury Report and the act passed in 198&ally, there was only
an effort to keep investors to trade on the stoekket when the economic
stagnation of the 1990s left a mark buckling theelstmarket crises. Then
the operation of joint-stock company, the managemamtrol, and other
interested shareholders establishing protectivéesys has evolved into a
comprehensive configuration (New TCC General Joatibn, No. 88).
After the Cadbury Report, relating to the compeansabf top managers’
losses, the Greenbury Report and in the UK in 1998,Hampel Report

were published.

The corporate governance was introduced into then@e academic debate
in the 1990s. The German 1998 “Law on the Improvenoé the Supervi-
sion and Transparency of Companies” (Gesetz zubd&serung von Kon-
trolle und Transparenz im Unternehmensbereich-KaG)rwas put into
force. With this law, the duties of management bpaunpervisory board and
accounting auditors were precisely determined avatds™ responsibilities

were stiffened even more.

®  For the detailed information about corporate goaace of non-profit organizations

see: Hopt, Klaus J. / von Hippel, Thomas, Compaga@iorporate Governance of Non-
Profit Organizations, Cambridge University Press®0

For instance Germany adopted a Public Corporatef@ance Code on 1 July 2009 to
provide transparency and to apply corporate govemarinciples in the state-owned
non-listed companies.



London Stock Exchange, in the year 1998/1999 "CadBReport” and the
previously published three British reports alsohhghted the gathering of
the "combined code" report. Thus this code fortlal companies listed in
London Stock Exchange for the binding of the "ldgtiRequirements” was

put into effect.

Corporate Governance developments in the capitekeh&ind themselves

in a dynamic system constantly evolving and chapgi@ompanies with

good management are more transparent and creaigabdround for the

developing countries, according to the conditiomsaking necessary
changes to legislation. Continuously improved coapgovernance and the
evolution of this are still showing to be incomglet

Il . Importance of the Corporate Governance

On exclusively company level corporate governarfuévés to improve
companies’ financial performance, bringing moreitedpand placing the
company to an attractive position in financial neskwhich is very crucial
for increasing liquidity. On the contrary, this végtion enhances dignity of
the country on the global stage, which not onlyiags domestic capital
profitably, freezing its outflow, but also attradtseign capital funds. As a
result, there would be a boost in the economic gy, respecting effi-
ciency of resources and its effect on environmaitdp accompanied by

higher competitiveness on the international afena.

According to portfolio management theory diversfion of investment is
necessary to decrease systemic risk. Increasingo@&wumf shareholders
gives a similar effect. However, in big corporasdnee rider problems are
encountered from time to time due to a large nunobemall shareholders.
Managers prefer highly profitable yet risky progstnce the lost might not
be shared but their bonuses most of the time depengrofit. In addition,

information asymmetry causes adverse selectionmaoihl hazard. Man-

agement can take decisions on its own advantagegdisling interests of

8 CMB Principles, introduction, pg. 2.



owners in case of information asymmetry. Corpoiggernance tries to

prevent these instances.

There is no doubt that developed countries in tbddawide corporate gov-
ernance principles protecting small shareholdemvéver, in recent years,
it has been observed that some large companiesrpo@te governance
damage minority shareholders and that they areghtaeven to the brink of

bankruptcy.

Especially one company directed by the dominanugrof shareholders,
taking into consideration their own interests, camp resources although
the minority shareholders were directed to thertaagul or unlawful.Par-

malat in Italy, the world-famous company is steeped003, Switzerland’s
Swissair and some of the largest companies in Alistwere on the verge
of bankruptcy according to the criteria appliedsimg us poor corporate
governance principles. This problem is especialgnsin a “pyramidic

group”, legally independent companies with a cHainthe same entrepre-

neurial companies, managed in line with the propefations*®

Occurring in 2008, and after the ongoing globalnexnic crisis, this deeply
affected many countriés.Corporate governance after the economic crisis
was the subject of discussion in academic circtgsma The basis of these
discussions is formed in the corporate governamgeirt stock companies,
between the economies of EU member countries amdiionize fluctua-
tions in the effort to create a uniform company.fawdoption of corporate
governance is very important for standardizatiooarhpany law in the EU.

Ansay T@grul, AnonimSirketler Hukuku Nereye GidiyorAnkara 2005, pg. 2.

10 Andrea Melis,Kurumsal Yoénetim Barisizliklari: Parmalat Ne Olciide Ozellikle Bir

Ttalyan Olayidir?,Prof. Dr. Huseyin ULGEN’e Armigan, (Translated by B@menci,
Cenker),istanbul 2007, pg. 268-269.

Some EU countries such as Greece, Ireland, SairPortugal also have been deeply
influenced by the crisis.

11

2 For the detailed information see: Kort, Mitandardization of Company Law in Ger-

many, other EU Member States and Turkey by CorpoGvernance Rule$2008) 5
European Company and Financial Law Review, 379-421.



Turkey's EU process has come a long way in the eompaw and corpo-
rate governance will be an effective tool to agth acquis communautaire

in this way.

B. Basic Principles of Corporate Governance

Different perspective on corporate governance iterdened by unique
characteristics of each country, aspiration ofcallintries to reflect their
local peculiarities in corporation governance, tnse of dissimilar busi-
ness cultures, customs, traditions, legislativeul@gns and patterns of
competition. Therefore, there is no universal moofecorporate govern-
ance®® Nevertheless, it is sought to delineate the basiwiples of “equal-

ity”, “transparency”, “accountability” and “respabdity”, which have to be

compatible with other corporate governance appmeacht is also known

that corporate governance is continuously improviitg time*

[. Equality

This notion seeks adequate and sufficient protedtiwough legislature or
under contract terms of acknowledged rights ofshtreholders including
minority and foreign investor interests, as wellpgsvention of probable
conflict of interests® This has to be performed within the framework of

integrity rules'®

The Management of the company has to act withinetingal distance to
every stakeholder while performing their duty. Aetsame time any publi-

cation aimed for external readers have to be conemdible by everyon¥.

13" DVFA Method, pg. 11, from Pasl pg. 70

14 CMB Principles, pg. 2; Millstein Report, pg. 8-8helton Joanna R‘|ntroduction”,

Corporate Governance in Asia - A Comparative Pectpe, OECD publications, 2001,
pg. 13.

5 pasl, ibid, pg. 72-73

6 CMB Principles, introduction, pg. 3.

" Tuzcu ArcanHalka AgikSirketlerde Kurumsal Yénetim Anlayipg. 25 Ankara 2004.

6



Equality, in a broader sense, equal treatment iptencs not only the share-
holders, but also a wider environment, frankly esypks, creditors, cus-
tomers, the company’s interest in those interestgven intended for the
public. Equality and fairness can be summarized titsnsparency on the
basis of good management and supervision, in time @ interests should
be regarded as the ideal point (New TCC, Genesdifibation No: 89).

[l. Transparency

The rights of shareholders have to be protectethaocapital markets can
operate within safety and lucidity. For making awdastment to the com-
pany, shareholders expect to be informed and gextdocom deceit. Trans-
parency provides this ambient. Having an altereatimme as public disclo-
sure, this doctrine defined as protecting intere$tshareholders and credi-
tors and assisting to use their rights deliberaaelg effectively. It also pre-
vents future shareholders, bondholders and othereisted parties of capital
markets from being deceived as well as brings adg®s to the company,
while it realizes its operations according to mankdes. Finally, it com-

prises all notions related to internal and extegmaernance®

If scandals and other negative impacts of wrongagament are consid-
ered, from the perspective of efficient markets aedetration of decent

management, increasing transparency would be ébénefit of public?

Putting transparency principle fully into practic® extremely difficult.
Management of the company, controlling shareholdersther interested
parties would not want to share with the public pamy’s economic condi-
tions and its way of operations. Therefore, applbca of transparency
should be guaranteed through legislative regulatipenalties and thorough
inspection. Thus groups, which possess control,ldvbenefit as well. In

the total transparent environment of trust, the gamy would become very

8 Yildinm Veliye Yanli, Sermaye Piyasasi Hukuku Cercevesinde Halka Acikifno
Sirketler ve Kamunun Aydinlatiimagag. 96.istanbul 2005

¥ Tuzcu, ibid pg. 18



attractive for the investofd.In addition, it does not oblige a company to dis-
close trade secrets or confidential informationjrigaset a framework for them
as well, transparency seeks easy to access pigpigatf financial and not fi-
nance related information in time and completehout leaving much anxiety to

interested parties and breaking competition oliéuteial property rule$

Establishing transparency needs public declaratfoshare percentages of
the management, board of directors and shareholdeosmight influence
company’s decision&. Thus transparency would be increased and hostile

takeovers might be prevented.

An environment of trust created by transparencyld/mcrease enthusiasm
of minority shareholders. They would participategeneral shareholders’
meeting, so that a more conscience-mechanism oérgamce would be

established.

A transparent company is a "glass pocket” - a coinbeyond the under-
standing of vision and a new understanding. Thenpmenon is now iden-
tified with the information society. Transparendyna fully to inform and
illuminate shareholders and all actors have airolae capital market. Ac-
cording to transparency principle, reports, plagmejects and all the rela-
tionships in terms of shareholders, stakeholdbBesparties concerned, capi-
tal markets actors should be disclosure. The nels @f transparency in the
joint stock companies are the internet, electrardnsfers and enforcement
of opening up of the web sites. Each capital comsdiould have a website
which works as a mechanism of transparency (New,T&&heral Justifica-
tion No. 89).

2 pasli, ibid pg. 75.
2L CMB Principles, introduction, pg. 3.

22 Tekinalp UnalHalka Acik Anonim Ortakliklarda Yénetime Katilma8dari, istanbul
1980, pg. 98.



[ll. Accountability

According to CMB accountability defines as “theightion of the board of
directors to account to the company as a corpdatly and to the share-
holders.®® This principle refers to transparency and accurdagxecutives,

a legitimate reason on a fair basis and the prafeaknature of the deci-

sions (New TCC, General Justification No. 89).

Views of management who possesses control andestgenf company’s
owners do not always coincide. This situation bidgugpout a requirement
for an accountability principle. On the basis asthoncept, the roles and
responsibilities of the management are explicidgulated and are being
strictly administered under objective conditigs.

Accountability sets a requirement that people aadigs involved in deci-
sion making process are responsible and accounfabtbeir decisions as
well as actions. At the same time the principlevays accuracy of deci-
sions and acknowledgement of responsibifities

There is a need for a separate inspection unititanpo practice principles
of corporate governance. The establishment of aragp supervisory board

within the company for checking the executive badgssential.

If the principle is reversed, in other words, iéthoard of directors controls
the auditors, there will then be no meaning of ocae governance. Some
research about this issue has shown that if theagement system is
formed by a controlling shareholder there is nenmal control mechanism.
Due to the lack of this control, there are somarmlas of companies hav-
ing billions of Euros capitd collapsing in Italy?’

% CMB Principles, introduction, pg. 3.

24 pasl, ibid pg. 76.

% Tuzcu, ibid pg. 24.

% For example,in December 2003 the Parmalat Growmrhl leader in the field of dairy

products enterprise which was managed within taené&work of corporate governance
principles, declared bankruptcy because of deditithe balance sheet.

27 Andrea, ibid pg282.



IV. Responsibility

According to CMB, responsibility means

“The conformity of all operations carried out onHhadf of the
company with the legislation, articles of assoaatiand in-
house regulations together with the audit there6t.”

Responsibility means complete adherence to thgatibns arising from the
legislation of the company, the articles of asdommaand in-company rules
and regulations and the fulfilment of the audittled company (New TCC,

General Justification No. 89).

The Company's activities are carried out by therdbad directors. There-
fore, the company's decisions and recommendatiesrathe first degree,
the responsibility of this committee. In this redjafor the good manage-
ment of the company, liability of board of dire@ahould be determined
accurately?” In short, directors of company should fulfil regtseof all con-
cerned such as workers, creditors, customers, pessushareholders and

the state®

C. Corporate Governance in Turkey and Harmonisa-

tion with EU Acquis

In Turkish Law the principle of “Numerus Claususfepails concerning
“Trading Companies”. Companies are divided into fwaots; incorporated
and unincorporated. Incorporated companies aret jsiack companies
(Anonim Sirket), limited liability companies (Limite&irket), limited part-
nership by shares (Sermayesi Paylara BolgnKamanditSirket), Unlim-
ited Companies (General Partnerships - Kollegtiket) and commandites

% CMB Principles, introduction, pg. 3.

2 Aktan Cagkun Can,KurumsalSirket Yénetimi,pg. 9-10. _http://www.sobiadacademy.
net/sobem/ e-yonetim/ kurumsal-yonetim/aktan-kuminsdfaccessed 20.04.2011.

%0 pasl, ibid pg. 78.
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(Komandit Sirket). Unincorporated companiésare either joint-ventures,

business associations or consortiums.

Limited liability companies and joint stock compasiare the most common
company types in Turkey. Joint stock compatiiese also separated into
two parts as publicly held joint stock comparieand closely held joint

stock companies.

The concept of publicly held joint-stock companigsvidely used in Tur-
key. This concept was widely used in other coustuatil recently. Like
"Public Company"”, "Publikumsgesellschaft", etc. Hwer, the laws of for-
eign countries and the location of these concepé&cademic circles, "listed
companies" have dropped the conc&ptherefore, term of listed companies

is especially used in the New TCC.

According to Turkish law and EU Acquis, corporata/grnance principles
are especially obligatory for publicly held joirntbek companies and listed

companie¥. For this reason, | will examine corporate goveoprinci-

31 Unincorporated companies are regulated in theeGufdObligations which is totally

revised and adopted on 11 January 2011 by Parliamen

32 Stock capital of the join stock company is sipitb equal shares and the liability of the

shareholders is limited to the capital subscrilbwdi jzaid by the shareholder.

3 According to CML Article 3 (g) publicly held joirstock companies mean joint stock

companies whose shares have been offered to the pubwhich are considered to
have been offered to the public. CML Art. 11 indésathat‘the shares of joint stock
companies having more than 250 shareholders skeatidmsidered to have been offered
to the public and such companies shall be subjethé provisions applicable to pub-
licly held joint stock companiesDoctrine rightly criticized this provision that miber

of shareholders is not important to be considerebligly held joint stock company
which are not traded in the stock market.

3 Nobel Peter, Transnationales und Européaischeitecht, Kapital 5, pg. 505 et Seq.

Tekinalp Unal,Turk Ticaret Kanunu Tasarisinin Sermaye Piyasase&ermaye Piya-
sas!I Kanundliskin Hikumleri, Avrupa Birlii Perspektifinden Tirk Ticaret KanunuTa-
sarisinin Sermaye Piyasasina Etkildmpacts of the Draft Turkish Commercial Code
(Draft of TCC) on Capital Markets from an EU Pergpe), Ankara 2010, pg. 25.

Unlike in TCC, in accordance with further devetmmts in the world and Europe, New
TCC used the term “listed company” instead of taéemt “publicly held joint stock

company” mostly and was paid special attention (NB@GC, General Justification

No.117).

35
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ples of publicly held joint stock companies andelis companies in this

study?>°

I. Legal Framework of the Capital Markets in Turkey

The Turkish Commercial Code (TCC) as a main soofcéurkish Com-
pany Law has been in force since 195and it was only sporadically up-
dated until today. The establishment and operatfocompanies are regu-
lated generally by TCC. Therefore, if there is movsion in CML about

publicly held joint stock companies, TCC provisi@re applied.

TCC was wholly revised and a draft was presentedddrarliament in 2005
by Commission of the Turkish Ministry of Justicénelaim of the draft TCC

is on the one hand to order commercial relationadoordance with eco-
nomic developments and to converge TCC with EU Aggan the other
hand to provide shareholder democracy and the fusdoomation technol-
ogy tools® This draft TCC was adopted on 13 January 201héylurkish
Grand National Assembly. The New Turkish Commer€atle (New TCC
Law No. 61023° and Implementation Code of New TCC (Law No. 6103)
are going to be in force on 01 July 2012.

The second main source of Turkish Company Law és Gapital Market
Law (CML) which was adopted in 1981 The aim of this law is “to regu-
late and control the secure, transparent and stabt#ioning of the capital

market and to protect the rights and benefits véstors.** CML empow-

% There are also some provisions about corporatergance for closely held joint stock

companies and limited liability companies in Newd.C

37 TCC was written by Prof. Dr. Ernst Hirsch and eaimto force in 1957. There are five

books in TCC (Law No. 6762), and one of them isualmmmpanies. The company law
is particularly concerning joint stock companiesi dmited liability companies, are
mainly based on Swiss Company Law. This code withain in force until 01 July
2012.

% Draft Turkish Commercial Code, a blue print foe tfuture, pg. 2http://www.turkey-

now.org/db/Docs/taxguide2009 pwec.pdEcessed on 28.01.2011.
39 New TCC published in the Official Gazette nump@846 on February 14, 2011.

40" Capital Market Law No. 2499 published in the €i#fl Gazette number 17416 on July
30, 1981.

CML, Art. 1. CML is available online at http://www.cmb.gov.tr/ displayfile.aspx?
12
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ered Capital Market Board of Turkey (CMBYo regulate and supervise in
charge of the securities markets in Turkey. CMRIésscommuniqués “to

make innovative regulations, and perform superaiswth the aim of ensur-

ing fairness, efficiency and transparency in Turkeapital markets, and
improving their international competitivene$s. These communiqués are
the richest source of legislation in the field etsrities la#* and more de-

tailed regulations which are bound all listed comps.

The New TCC indicates that CMB is the single authiawhich is empow-

ered to issue corporate governance principles amaytdown rules on dis-
closure and rating with regard to compliance (A629). The authority of
CMB is established by the introduction of regulgt@rocedures and the
implementation of decisions according to the maitsdividual cases. The
regulations and communiqués come into force byd@ublished in the
Official Gazette.

The main task of the CMB is “to ensure transparenpgnness and security
for shareholders and creditors, in line with theresponding directives of
the EU.™® According to CML, the board is authoriséd take all kinds o f
required measures for issues, to file lawsuitsboard decision, to demand
the reporting of auditing results from the companie®o make the public
announcement of undisclosed information and rensediietake such meas-
ures needed to ensure the prevention of real psrsoiegal entities in the
case of any wrongdoing, to suspend the activitfesapital market institu-
tions, to decide on the gradual liquidation of dapmarket institutions, and
to fine the institutions in case of a breach ofulagions” (CML Art. 46).

action=displayfile&pageid=64&fn=64.pdf&submenuhesd®ill accessed 22.01.2011.

This board can be compared with Federal Finariglervisory Authority (Bundesan-
stalt fir Finanzdienstleistungsaufsicht, BaFin) ethsupervises credit institutions, in-
surance companies, securities trading and finaseiaices institutions in Germany.

3" For the duties and authorities of CMB see CML A&.

44

42

Nilsson Okutan GiilThe Draft Turkish Commercial Code and Corporat/&nance,
Festschrift fur KLAUS J. HOPT zum 70. Geburtstag 24n August 2010, Volume 2,
pg. 3178.

Turkish National Programme for the adoption @& #fquis, pg. 15http://ec.europa.eu/
enlargement/pdf/turkey/npaa_full_en.@tfcessed on 10.04.2011.
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[I. Enforcement of the Capital Markets Board Principles

The adoption of CML is an important step for theiec process and the
improvement of the capital market in Turkey. Butdese of the capital
market being a market which develops fastly, boMiLGind TCC remain
insufficient and this space is trying to be filledth CMB communiqués.
Even though there are deviations from TCC, it fac that CMB’s regula-
tions fill the legal gap in the capital markéBut this situation causes CMB
to have authority with non-specific limits and theveloping capital market
being left without legal guarantees. CMB is an exi®e organ, so this or-
gan’s decisions and arrangements also have an tese@ssence. For this
reason there is an academic debate about thish&teseise some academics
have propounded that the decisions of CMB is seuditjal*’ Although
CMB'’s regulations and decisions have been enfortcsdoossible to prose-
cute against these regulations. But CMB has alsoatiivisory decisions

such as corporate governance principles.

The CMB Principles are essentially “comply-or-explgorinciples and re-
lated to publicly held joint stock companies whitiive not to implement
them. However, joint stock companies listed on Bt@anbul Stock Ex-
change have to prepare a corporate governance skfmwing the degree of
their compliance with these principles and explagnieasons for any diver-
sions*® Companies which do not comply with the corporateegnance
principles are finding it difficult to explain anelucidate why they are not
complying. This is affecting public prestige, islwes and performance in a
negative way. Thus these principles are bringimthfa psychological en-

forcement effect on the companfés.

" Pulgl, ibid pg. 136.

47 Akgiil Aydin, Sermaye Piyasasi Kurulu Kararlarinin Hukuki Niieve Yargisal Dene-

timi, Istanbul 2008. pg.83. For the discussions aboutdipis see; Giirsel Kutlu,Ser-
maye Piyasasi Kurulu'nun Denetimbanistay 137. Yil Sempozyumu, Datay Yay-
in1, No:72, Ankara 2005, pp. 39-99.

8 Nilsson,Draft, pg. 3179.
49" Pulgl, ibid pg. 136.
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Istanbul Stock Exchange (ISE) Corporate Governdndex (XKURY)>
was set up to measure the price and return perfaesaof companies
traded in ISE Markets with a corporate governarateng of minimum 7
over 10 rate¥ and to improve implementation of principles in Rey. Im-
plementation of principles and disclosure to théliguwill diminish con-
flicts in the company. The rating institutions wallso determine the imple-

mentation status of the principl&s.

CMB communiqués have a binding force for publidinj stock companies.
In addition, CMB is authorizetto open lawsuits for the determination or
annulment of the transactions in violation of tlaevIthat lead to the de-
crease or loss of capital with the transactions atdations which appear
to be contrary to law, the provisions of the agilof incorporation or the

purpose of operation and legislation of the corgamas and capital market
institutions which are subject to this Law; to regtifrom the related par-
ties that precautionary measures are taken and thatenvisioned proce-
dures are made for the removal of the violationsvjded that the provi-

sions of the TCC are reserved and when necessargrieey these condi-
tions to the related authoritieCML Art. 46/c).

Due to the binding of CMB communiqués, some rutesvthin these regu-
lations relating to corporate governance princigled must also be obliga-
tory. For example, Serial X No:26 “Communiqué Amieigdthe Commu-
nigué Regarding Independent Auditing in Capital ké#s”, Serial VIII No.
54 communiqué regarding “The Public Disclosure aftéfial Events”, Seri
VIl No. 40 communiqué regarding “Principles Conmueag Rating in the
Capital Markets and Rating Institutions”, SeriallDdNo. 51 communiqué
regarding “The Principles of Rating in the CapitMbrkets and Rating

Agencies” etc...

0 Corporate Governance Index has calculated sihd@83007.

L http://www.ise.org/Indexes/StockindexesHome/CorfeBavernancelndex.aspacces-
sed on 10.03.2011.

2. CMB Principles, introduction, pg. 4.
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Some principles of the CMB restate provisions of ICMr TCC to
strengthen them and to provide more democratic gpavee of the com-
pany or improve protection of the sharehold@rs.

The system of corporate governance is defined @&t rldes” and criticized
by some academics.However, the rapid development of capital markets
has revealed the necessity of the corporate goneentm secure mandatory
provisions. New TCC, unlike in CMB, did not list rporate governance
principles, processed with its relevant mandatorgvigions in whole
code>® Because, unless otherwise expressly provided, ieawhin the New
TCC is mandatory. It means that with the new TC@ngly or explain
principles have turned into mandatory guidelines.

[ll. Relation Between New TCC and EU Acquis

Turkish Law is based on the legal system of ContaleEurope. Therefore
no major differences exist between Turkish law #meacquis communau-
taire of the EU in the field of company laOn the other hand, regulations
creating a common law and harmonisation directive€U, compose a
“European company law”. The topics organized byulatipns and direc-
tives, result from current problems of the complaw and indicate targets
of the reform (New TCC, General Justification N@).3

Such development has revealed the necessity diatmonisation of TCC
with acquis communautaire. However Turkey has #eessity of harmoni-

sation according to the directives also that wdl fublished in the future,

3 Nilsson,Draft, pg. 3179.

* zéllner / Noack used expression of “Diese immoté u durchaus modische Ziige

tragenden Begriff” for corporate governance. Se#lngér / Noack, Baumbach/Hueck,
GmbHG 18. Edn., Munich 2006, Vor § 35 note 1, f8R.8But then use of the expres-
sion was dropped. This also indicates that criticielated to corporate governance is
decreasing. See: Zbllner / Noack, Baumbach/Hueckbi®G 19. Edn., Munich 2010,
Vor § 35 note 1, pg. 636.

Tekinalp Ur_laI,ZorunIu Hedefler Bglaminda Turk Ticaret Kanunu Tasarisi’nda Ano-
nim Sirkete /liskin Kurumsal ve Dogmatik DizeRHukuk Perspektifleri Dergisi, No. 4,
2005. pg. 635.

National program Turkey, pg. 157.

55

56
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evaluation of the proposals in the commission repbHigh Level Experts
established by European Commission, monitoring &bion plan in the
commercial law field of EU and the need to make tleeessary changes
inside legal regulations (New TCC, General Justifan No. 3). Because of
these reasons, a new draft was drawn up protechiaacteristic features of

the existing TCC, provided that appropriate to Ettjdis>’

The draft could not become law for a long time. rént state always was
the subject of criticism in the Progress Reports. &ample, according to
“Turkey 2010 Progress Report”, it is mentioned ttatre has been no pro-
gress about adoption of the long-pending TCC anglamentation of the

TCC, because of that electronic disclosure andsscttecompany informa-

tion is not possible®

Finally the draft was accepted in the Turkish Graladional Assembly. The
reform accomplished by New TCC that will take effat 2012 and was
carried out not only for harmonisation purpose witi Company Law.

Besides modern developments, theories, criticisoutathe doctrines, case

law accumulation and listed companies had alsoemnite on this reform.

While the New TCC was being prepared, the FinaldRepf the High Level
Group of Company Law Experts on a Modern Regulattigmework for
Company Law’ was also taken into consideration. This Repotestixing
its place of Company Law in part of EU in the coghotecade and indicat-
ing the prescribed stages, stating firm offerstimgdato short, medium and
long-term, many systems and judgements as newneritbddhe New TCC
constituted a direct source of inspiration: enggtiansparency in the most
efficient way, application of the corporate goveroa principles to the gen-

eral shareholders’ meeting, to the board of dimscend the audit, each

" Bars Akgill,, Tirk Ticaret Kanunu Tasarisi’'nin Halka Acik Anorfiitketlere Etkisi,
Avrupa Birligi Perspektifinden Turk Ticaret Kanunu Tasarisingrn@aye Piyasasina
Etkileri (Impacts of the Draft Turkish Commercial Code ampifal Markets from an
EU Perspective), Ankara 2010, pg. 332.

8 2010 Progress Report, pg. 51.

9 Available online ahttp://ec.europa.eu/internal_market/ company/dogdém/ report
en.pdfaccessed 14.04.2011.
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capital company to be responsible for opening asiepmaking general
boards included by audio and video transfer, onpiaicipation and voting
to the boards depending arrangement by reguldtimidjng the board meet-
ings electronically, having an effective positiam foting with institutional
investors, regulation of the holding companiesprimfation of the share-
holders, like effective and close control with aodpinformed, transparent,
fair, accountable and responsible management. (@ledastification No:
94)

IV. Turkish Corporate Governance Principles

It is known that the most important reason of fitiahcrise§° is bad man-

agement practices.For this reason CMB gives great importance tocthre

porate governance of companies and issues requdadioout it. These regu-
lations keep dynamic Turkish capital market lawptcary to the static and
statutory nature of general company f&ifo compete within the global
financial markets, the CMB issued corporate govecegprinciples in June
2003 and amended them in February 2005. On the bé#mel, the New TCC

prepared the ground to embody these principleavin |

1. Shareholders
a. In Turkish Law

aa. In General

Shareholders reserve the right to a set of rights. example dividend
rights, right to information, the right to partieife in the general sharehold-
ers’ meeting, minority rights or voting rights ett.is impossible to vote

regarding every decision about the comparherefore the presence of the

 In Turkey there were three big financial crises1994, 1998 and 2000-2001, which
have deeply affected economic activities in Turldapital markets.

1 CMB Principles, introduction, pg. 1-2.

%2 Nilsson Okutan GiilCorporate Governance in Turkeg2007) 8 European Business

Organization Law Review, pg. 198.

18



board of directors is essential for faster condafccompany busine<s.
However, this right of the board of directors, gsthe utmost care, should
reflect the interests of the shareholders. To enths, an understanding of

the corporate governance standards of managemauitdbe adopted.

bb. Facilitating the Exercise of Shareholders’ Rgjh

According to CMB principles Corporate Governancanduttee should be
set up to facilitate the exercise of shareholdeghts. Thus on the one hand
the exercising of rights will be improved, on ther hand the communica-
tion between shareholders and board of directolisbei provided (CMB
principles, Part 1/1.1.1). The establishment o tbommittee is obligatory
for listed companies (CMB Communiqués Art. 2, Setia, No. 51)%*

Shareholders' rights, especially the importantcstmal changes and deci-
sion-making activities have to be augment&d. increase effectiveness,
together with the New TCC, the position of the shatder has been
strengthened. New TCC not only gave shareholdghésrirelating to assets,
management, examination and supervision in thetiegiSTCC, but also
enriched this list with new rights in every aspddie Corporate representa-
tive systenf® and the obligation of representative to receiwrirction be-
fore the general meeting (New TCC 428 to 429) araesprovisions to fa-
cilitate the exercise of rights (New TCC, Genetadtification No. 90 /d).

These provisions bring at the same time a new sy8te the representation
at the general shareholders™ meeting. These poogisare inspired by the
Switzerland Code of Obligation Art. 689/c et segwéver, many points in
the New TCC system were segregated from the syste@witzerland and
Germany and brought a little more complex arrangefifeThis system is

8 Pasli, ibid pg. 89.

% The communiqué is published in the Official Gézetumber 27876 on 16.03.2011.

% This system is like Proxy system in USA.

Aytac Ziihti,Sermaye Piyasasi Hukuku Baminda Tirk Ticaret Kanunu Tasarisi ve

Pay Sahipii Haklari, Impacts of the Draft Turkish Commercial Code onpiGd
Markets from an EU Perspective, Ankara 2010. p§- 11
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an initial matter that should not be compared teaaded regulations such
as “Depotstimmrecht” in German law or other systemsther European
countries. Depotstimmrecht system is not posdsiblée brought about in
Turkish law in all its details because Turkey doeshave to adhere to this
institution (Justification of the New TCC, Art. 428

cc. Right to Information

Right to information of shareholders is a vestedjspensable, independent
and individual right (TCC Art. 362-363; New TCC A20C" and 437). In
the existing TCC, there is no provision to obtaiformation and examine
the documents with technical meaning outside theeigeé shareholders’
meeting. New TCC granted a comprehensive righttormation and ex-
amination in accordance with equality, transpareragcountability and
responsibility (Justification of the New TCC, Adt37).

Obligation to inform the shareholders in accordanite corporate govern-
ance principles has brought about some hesitatiegarding inter-
operability of the system practically, because ldst word to inform the
shareholders is said by directors of the compargwé¥er, the limits to
obtain information are also determined by the diec On the other hand,
institutional investors or major shareholders caocpre the information
easily. Nevertheless, there is no possibility sastgetting or comprehend-
ing the information for minor sharehold&fsFor this reason, lawmakers
gave special importance to the right of informatenmd protected this by
way of numerous articlest is reiterated that right to information of share

holders is an indispensable right which can notviodated, restricted or

7 New TCC Art. 200 Each shareholder of the controlling company mayestjat the
general shareholders’ meeting that careful, satisfg information be provided in ac-
cordance with true and fair accounting principlegarding dependent companies’ posi-
tion regarding its finance and assets and the atitguresults, the relations of the con-
trolling company y with dependent companies, ofahelent companies with each other,
of controlling and dependent companies with thearsholders, managing directors and
their relatives, the transactions they have coretland results thereof.” For this article
and hereafter articles see: Draft Turkish CommeéKade, a blue print for the future,
http://www.turkey-now.org/db/Docs/taxguide2009_ppef, accessed 28.01.2011.

% Ansay, ibid pg. 37.

20



made difficult to exercise (New TCC, Art. 447, 3Bt). The solitary ex-
ception of this provision is trade secrets and camypbenefits (New TCC,
Art. 437/3).

dd. The Right to Participate in the General Shatdbrs’ Meeting

According to the principle of active participatiom the general sharehold-
ers’ meeting, shareholders should participate megg meetings and de-
clare their will about the company’s future. Implkemtation of this principle

is very hard, as well as important.

The General shareholders’ meeting in New TCC isrnilgsd as a board in
which shareholders can express their will and heanajority rights (Justi-
fication of New TCC, Art. 407). However, New TCCpsepared in accor-
dance with active participation in general meetifgso answer questions
of shareholders about management and supervisi@orapany, chief ex-
ecutive officers (CEOs), at least one member ofttb@&rd of directors and
the independent auditor appointed for the exanonatif a certain transac-
tion shall participate in the general shareholderseting (New TCC, Atrt.
407/11).”° It can be understood that this article is orierte@nable an effi-
cient coordination among several units of the caapon and to serve for a
better information service to shareholdérs.

According to the existing TCC, the general shardéad meeting is the
nature of the upper body due to the decision makody. This understand-
ing has changed in the New TCC. Not hierarchicidti@nship between
boards, functional separation is emphasidetlstifiable rights have been
protected in the conflict of interests between mgjcand minority share-

holders. In terms of the consciousness of sharehgldit is intended that

% Tekinalp Unal, TTK Tasarisinda Anonigirket, pg. 18.

° This new article is inspired by German Aktiendesg& 118 (Justification of New TCC,

Art. 407).

Karakteristik Cizgileriyle Turk Ticaret Kanunu 3axisi, pg. 6, http://www.deloitte.
com/assets/DcomTukey/Local%20Assets/Documentsitirkaudit TTKtasarisi 2612
07.pdf, accessed 28.01.2011.

2 Tekinalp, TTK Tasarisinda Anonifiirket, pg. 19.
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they know the aim of voting for which decisiondo® voted for. Hence they
will receive this information before voting. Theraof this is not only for
the participation of the shareholders but this realating sensiblé®

There are detailed provisions about process ofgémeeral shareholders’

meeting in CMB principles. It is mentioned as folkg

“The general shareholders’ meeting should be cortellign a
manner to ensure the highest level of participa{iGvB prin-
ciples, Part 1/3.3). Agenda items should be exm@&ss an un-
biased and detailed manner with, clear and conomshod in
the general shareholders’ meeting. Shareholdersilshbe pro-
vided with equal opportunities to express theirnogms, and
raise any questions and a sound discussion envigahishould
be created (CMB principles, Part 1/3.4).”

The convocation should also be clear. Otherwiseeti®eno legal convoca-
tion.”* This convocation may also be issued by mail. Qn dther hand,
New TCC also ensures to arrange online generaéBblters meeting. In
this way, shareholders may patrticipate in generattmg and vote online
(Art. 1527).

ee. Voting Rights

According to CMB Principle$The right to vote is an indispensable right,
which cannot be abolished in any way by the asid€association and its
essence can not be interfered with in any way (QivBciples, Part 1/4.1).
The effectiveness of voting rights should be irsedaand Principles limit-
ing voting privileges of shares should be incluti&improvement of vot-
ing rights is very important for corporate goverocankFort this reason there
are several principles about this topic.

3 Karakteristik Cizgileriyle Turk Ticaret Kanunu Jarisi, pg. 12, http:/www.deloitte.
com/assets/Dcom-Turkey/Local%20Assets/Documenksiur
tr_audit TTKtasarisi 261207.pddccessed 28.01.2011.

Moroglu Erdasan, Anonim Ortaklikta Genel Kurulun Toplantiya Davetefdsimine
Aykirihgin Genel Kurul Kararina Etkisi ve Yargitay KararlaMakaleler I, 2. Edn, pg.
167.

74

S CMB Principles, shareholders, pg. 8.
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“A shareholder can vote either personally or by ajying a
third person as his/her representative, regardiesehether this
third person is a shareholder or not (CMB PrinciplePart
1/4.6.1, TCC Art. 360/2)".

New TCC improved this article and highlighted tttas representative right
can not be abolished in any way by the articleassociation (New TCC
Art. 425/1).

There is a possibility to vote outside of sharebadd will within the repre-
sentative voting method. Voting by correspondenteéhe one hand elimi-
nates this risk, on the other hand makes votinige&sr shareholder€ By
this way, shareholders™ own will is directly refied in the general meeting

by this system.

New TCC that aims to solve the free-rider probleymieans of the proxy
system has not given place the system of votingdiyespondence. New
TCC has stated that shareholders exercise thditsrigelated to company
labours just only on the general board, but in tespect statutory excep-
tions are in hidden (New TCC Art. 407/1). It istatsitory rule that it can be
voted on the general board but the issue of onloteng has been coordi-
nated as an exception (New TCC Art.1527). It is pagsible for voting by

correspondence in accordance with the statutogy kded in this way votes
are invalid (Justification of New TCC Art. 434/New TCC has not given
place the system of voting by correspondence ieroral aim the develop-
ment systems that provide the accession of theebblaters and their dele-
gates to the general meeting (New TCC, Generaifidgation No. 70).

In my opinion, the voting by correspondence righbidd be granted to
shareholders both to solve free-rider problem andharmonize with EU

Acquis. Indeed, it is also considered for Europ€ampanies in the EU.

® Poroy Reha / Tekinalp Unal / Capho Ersin,Ortakliklar ve Kooperatif Hukuki9. edn.
Istanbul 2003, pg. 402; Ceker Musta@y Hakki ve KulaniimasiAnkara 2000, pg.
178-179.
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ff. Minority Rights

The minority rights for joint stock companies seitli in TCC, that “can be
exercised by shareholders representing ten pecfethie equity capital of
the company may be, in the case of publicly heldtjstock companies,
exercised by shareholders representing at leastveergieth of the basic or
issued capital of the company” (CML Art. 11, NewT@rt. 399, 411, 420,
439, 531, 559).

According to CMB Principles great importance shobédgiven to the mi-
nority rights. The cumulative voting procedure ddolbe adopted that mi-
nority shareholders may send their representativése board of directors
(CMB principles, Part 1/5). According to New TCC tAB60’, minorities
may be granted the right to be represented ondhedlof directors.

Shareholders and minority rights in Europe havestigped in several ways.
First for the existing known shareholders, the gagge been filled as re-
gards to minority of rights, content, scope of efifeeness in terms of effi-
ciency. Examples of this subject, the rights ofv@ctnd passiveeceiving

information, audit and supervision right of mingrican be shown. Sec-
ondly, the new trial rights should be emphasizedmiany other European
countries existing litigation rights are, on theedmand, being retrieved in
light of current cases and new trial rights add®uiong others: (1) the de-
termination of nullity of the resolutions of therggal shareholders™ meeting

(2) right to exit from the company in case of merghvision, conversion

" “provided that it is set forth in the articles agsociation, certain share groups, share-
holders composing a certain group according tor thedlities and properties, and mi-
norities may be granted the right to be representethe board of directors. For this
purpose, the articles of association may stipullasé board members shall be elected
from among the shareholders composing a certainpgreertain share groups and mi-
norities or that the right to nominate a candidatethe board of directors may also be
granted to them in the articles of associatioiis lhandatory that the candidate, who is
nominated by the general shareholders’ meetingtemed member or who is a member
of the group and the minority to whom the righthtiminate is granted, shall be elected
unless there is any reasonable grounds. The nuaflderard members empowered to
represent in this way may not exceed half the nurabthe members of the board of di-
rectors in publicly held joint stock companies. THegulations regarding independent
board members are reserved (New TCC Art. 360/1pAding to this article, the shares
entitled to be represented on the board of direcstiall be considered as privileged
shares (New TCC Art. 360/2).”
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(3) termination of company in case of good caubesv TCC, General Jus-
tification No. 76) .

Improvements have been made in three ways regarmdingrity rights:

Firstly the exceptions are mentioned about theltpyaf agenda that pre-
vents the effective use of the minority rights (N&®C, Art. 364%, 438,

440 and 463). Secondly the special auditor in thetre of the minority
rights system is strengthened because his repaltl cause liability of the
board of directors, and delay balance sheet ndgoita If the mechanism
of a special auditor does not work, the expectetefiecan not be derived
from the minority rights. The system of the exigtifnCC is not working
effectively and correctly. New TCC remedied failkirand provided the
auditor selected by the court, written the provisi@again (New TCC Art.
438, 440). Similarly, mandatory provisions are ldavn about duration of
convocation (New TCC Art. 412). Lastly, the new onty rights such as
shareholders rights are added to the list. Thegdsriare inter alia as fol-

lows;

- The right to request the company’s dissolutiopaamitted (New TCC Art.
531).

- In case of violation of the impartiality and ifdy are good causes, the mi-
nority has the right to sue for the dismissal ofisar and the appointment

of a new one (New TCC, General Justification N@8)13

In New TCC great importance is given to the pratectof the minority
against the majority and balanced provisions actuded for the majority
against the minority (Art 208Y.

8 New TCC Article 364 — “(1) Even if the board members have been assigned throug
the articles of association, in case of reasongiends, despite the existencenon-
existence of a relevant item on the agend#)ey may, at all times, be dismissed from
office by the resolution of the general assembhye Tegal entity who is a board mem-
ber may, at any time, replace the person regisierbid/her name.”

" New TCC Atrticle 208 — “(1) If the controlling company, directly or indirectlgiplds at

least ninety percent of shares and voting rights éapital stock company and if the mi-
nority prevents the company from running its busseloes not act in good faith, cre-
ates obvious trouble or behaves in a reckless matigecontrolling company may pur-
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gg. Dividend Rights

In a joint-stock company the most important finahgights of a share-
holder are the dividend rights. An issue of gregtartance is also corporate

governance found in the CMB principles according to

“The company should have a clearly defined and isbeist
dividend policy. This policy should be announcedht® share-
holders at the general shareholders’ meeting arsb ahcluded
in the company’s annual report, prospectus andutacs (CMB
Principles, Part 1/6.2).

In case the board of directors proposes not toritiste any
dividends at the general shareholders’ meeting, kiasis for
such proposal and information on the method ofaigbe profit
should be announced to the shareholders and puwdalish the
annual report, prospectus and circulars (CMB prles, Part
1/6.3).”

Dividend rights in the existing TC&€and CML are arranged comprehen-
sively and TCC has accepted the dividend right asak vested rights.
Together with CML, this understanding has been ghdnin accordance

with the capital market as appropriate. Accordm@ML Art. 15:

“The articles of association of publicly held joistock corpora-
tions shall set forth a rate for the first dividenthis rate shall
not be below the rate determined by the Board amibanced
in its communiqués. The Board may abolish or postggbe re-
quirement for distribution of dividends for typefsissuers and
amounts of distributable profits.”

With this article the company’s dividend distrilani has been made com-
pulsory. However, by New TCC, the amendments haaderthe capital
market regulations more appropriate. For the adz@payment of the divi-
dend for all joint-stock companies, this will briafpout a foreseeable appli-
cation pursuant to the EU Acquis (Art. 509/3).

chase the shares of the minority at stock exchaabee, if any, or at the value deter-
mined in accordance with the method set forth imgeaph two of article 202.”

8 TCC Art: 455, 456, 457, 458, 466, 467, 469 and. 47
8 Aytag, ibid pg. 91.
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hh. Equal Treatment of Shareholders

There is no provision that directly regulates th@gple of equal treatment
of shareholders in the existing TCC. The TurkiskilGCode Art. 2 regard-

ing doctrine and judicial decisions has defendednicessity of application
regarding the rule of good faith on the basis afa¢dqreatment of sharehold-
ers. This lack of universally attributed “equalaent of shareholders” has

been expressly stipulated and resolved by the pl@aciple of provision.

According to the New TCC shareholders, includingnanity shareholders
and foreign shareholders, shall be subject to etteatment under equal
terms (New TCC Art. 357/1, CMB principles, Part.1/B It can be regarded
that this policy dedicated to only shareholdensasin accordance with cor-
porate governance principleslowever, there is not any provision about
prevention of equal treatment to other interestdigs than shareholders in
the New TCC. In addition it has not been clarifigdether the principle of
equal treatment should be applied equal partieiffarent parties in corpo-

rate governance (New TCC, General JustificatiornlRb).

There is an indirect article about equal treatn@rghareholders in CML.
According to CML Art. 12 the power to restrict thights of shareholders
obtaining new shares shall not be used in a wagiggunequalities among
the shareholders. Thanks to the New TCC principlequal treatment of
shareholders, this has now been assured and ukelerntath legal provi-
sions. It is obvious that Art. 357 will affect tloapital market positively.
This article also must be applied for dividend tighnd bonus sharés.

b. Harmonisation with EU Acquis

New TCC laid down provisions (Art. 415-451) to faete the shareholders
participating in the general meeting in accordanita EU Acquis®® Many
EU countries are forming the legal basis necesgaryhe use of online

votes. The High Level Experts Report in EU membates is recommend-

82 Aytag, ibid pg. 84.
8 Aytag, ibid pg. 111.
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ing legislation on how to implement the right tdioa voting. The new de-
velopment and corporate governance principles sists the General As-
sembly, namely the online general shareholderstimggeand is to be done
and the online vote (Art. 1527) is to be recogniaed adopted into one of

the New TCC modern systems.

The minority rights in EU countries are showingevelopment parallel to
shareholder rights and their list is also enrichéde new minority rights are
added to the list, the appointment of the end-e@ifry@ccounts auditor and
special auditor, the selection of board membersw(NCC, General Justifi-
cation No.77).

One of the important directives on shareholdertsigh “The Exercise of
Certain Rights of Shareholders in Listed Compa(@&07/36/ECF* This
Directive has organized the use of voting rightshim general shareholders’
meetings of the listed companies in EU member casmtMore details as
regards the regulations of the minimum harmonirafrective regarding

member states can be made.

In the Directive, “the subject of equal treatmehslmareholders, information
prior to the general meeting, right to put itemstloa agenda of the general
meeting and to table draft resolutions, requiredat participation and

voting in the general meeting, participation in general meeting by elec-

tronic means, proxy voting, voting by correspona@grare stated.

This is reflected in the arrangements stipulatet Member States trans-
posed from the date of 03.08.2009. By New TCC, &yrkas also adhered

to this Directive to a large extent.

CMB, in compliance with this directive, has pubshsome communiqués.
For example; proxy voting for the first time Turdkifaw has entered serial:
IV No: 8 Communiqu® on “Principles Regarding Proxy Voting at Share-

84 Available online at: http://eur-lex.europa.eu/LexUriServ/LexUriServ.dg2u OJ:L:
2007:184:0017:0024:EN: PDdecessed on 28.03.2011.

8 The communiqué is published in the Official Gazeiumber 22852 on 19.12.1996.
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holders’ Meetings of Publicly Held Joint Stock Caanpes, Proxy Solicita-
tion and Tender Offer.” The directive mentionedtthaood corporate gov-
ernance requires a smooth and effective procegsaady voting.*® and em-
phasized the importance of proxy voting for corp@igovernance by means
of this.

In this respect, the CMB communiqués and EU Acipisaid to be appro-
priate. In compliance with the re-alignment of Dieective, equal treatment
of shareholders (Art. 357), minority rights (ArtL4— 412), the right to par-
ticipate in the general shareholder's meeting (A5), online general
shareholders’ meeting (Art. 1527) has been re-gadnand alignment
achieved in New TCC.

In addition, equal treatment of shareholders (N&CTArt. 357), with the
provision of Art. 42 of the second council direetiv7/91/EEC, compliance

has been provided.

According to the directive (2007/36/EC) “membertetashall ensure that
the company issues the convocation of the genéaaiebolders’ meeting
not later than on the 21st day before the day eitleeting (Art. 5/1).The
company also shall make available to its sharelng|d its website at least
the following information the 21st day before theating (Art. 5/4). On the
contrary in New TCC and the existing TCC, it igatated that it is neces-
sary to issue convocation to shareholders at leastweeks prior to the

general shareholders™ meeting taking place (New A@CA14).

In this respect, the New TCC can be said to benmpadible with the Direc-
tive. This point should be amended at a later dgtehe CML and brought
into line with the EU Acquis.

Voting by correspondence right of the shareholdergiven by the Direc-
tive. According to this:-

8 Directive 2007/36/EC, 10.
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“Voting by correspondence Member States shall pecaminpa-
nies to offer their shareholders the possibilitytiie by corre-
spondence in advance of the general shareholdeesting.
Voting by correspondence may be made subject ordych re-
guirements and constraints as are necessary toreribe iden-
tification of shareholders and only to the extemattthey are
proportionate to achieving that objective (Art.5)12

The relevant article of the Directive concernslitggth listed companies.
However, there is no provision in the existing T@w New TCC for vot-
ing by correspondence. To adapt to the EU Acqetgislation needs to be

done.

A stronger corporate governance increases the demde of domestic or
foreign investors and shareholders and therefolleregult in the develop-
ment of capital markets.

The main target of the New TCC is to strengthenstiereholder’s position.
Because without shareholders there is neither gpaognmanagement nor
stakeholders. Along with the right to access, camgsmare shaped by the
provisions of holding companies, giving informatieaceiving information,
and the New TCC shows the importance of the pronssof the sharehold-
ers regarding the controlling company’s purchasieguests, demanding
counter-balance losses, new types of liability lawes(New TCC, Art. 198,
199, 200, 202, 206, 207) and active shareholdégbisr (New TCC, Art.
141, 192, 193, 194, 357, 339,447, 428, 429, 438, 486, 479, 537 etc.)
together with minority rights (New TCC, Art. 36488 438 — 440, 463,
486, 531 etc§’

87 Tekinalp, Kurumsal Yénetim, pg. 636. The other Relgulation as a reference in New
TCC is “Statute for a European company (SE)” CouReigulation (EC) No 2157/2001
of 8 October 2001. Available online athttp://eurlex.europa.eu/smartapi/
cgi/sga_doc?smartapilcelexapi!prod! CEL EXnumdoc&lfEhumdoc=32001R2157&
model=quichetaccessed on 17.04.2011.
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2. Disclosure and Transparency
a. In Turkish Law

aa. Obligation to Disclose

Starting from the 2004 financial year in Turkeye t6MB has decreed that
each company must submit a corporate governancetyecording to the

basic format as stated by the CMB, annuly.

The most effective tool of our time as regards fgutlisclosure is the web-
site. CMB, taking into account its principles, fa®wed for this. Accord-

ingly:-

“The company’s website should be actively used aseans of
public disclosure (CMB principles, Part 11/1.11)h@& company’s
website should emphasize the announcement of Hrengd
general shareholders’ meeting, agenda items andrnmtive

documents thereof, other information, documentsrapdrts on
the agenda items and information on methods oig@pation in

the general shareholders’ meeting (CMB principld3art

11/1.11.6)".

In the 2%' century, the New TCC took into consideration tieishnological
development and for each capital company a wehsgebrought on an ob-
ligation. Enterprises are required to submit infation via the website re-
garding all kinds of voting, its transparency amtblpc disclosure is required
in terms of informing society as being useful andhe context of all its
services. In addition, the financial statements,ahnual report of the board
of the directors, the board of directors’ annuatesnent in adherence to the
corporate governance principles and the auditesonrts must be published
on the website. The board of directors is liabld baars the results of non-
compliance with this obligation. Financial statetsemust be kept open
together with any kind of reports must be kept ofperaccess on the site for
a period of three years (New TCC, Art. 1524/1).

8 Nilsson, Corporate Governance in Turkey, pg. 203.
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bb. Financial Reporting

For a country to be part of the international meské has to be based on
full transparency according to international acamgnstandards and finan-

cial statements need to be issued.

Financial reports for companies operating with ghebal economy are ex-
tracted only to national standards and are incoilpatvith the realities of
the economy. Because some exanfplésat showed the differences in ac-

counting standards also affect the results of trenmeports.

National Auditing Standards has replaced the l@gwnal Accounting
Standards, and in IAS’s place, International Acd¢mgn Standards Board
(IASB) and International Accounting Standards Cotteei (IASC) has
been prepared and the International Financial Reygo6tandards (IFRS)
procured. Lawmakers adjust to the laws referretNtw, national, regional,
economic and regulations of political associatibase remained insuffi-
cient. The most striking example is the EU. Thishis reason the “Imple-
mentation of the IAS Regulation on the applicatbdmnternational account-
ing standards (1606/2002/E€Yhas been adopted (New TCC, General Jus-
tification No.75).

The aim of this regulation to adopt and use IASEIn (Art. 1). Publicly

traded companies established in EU shall prepase ttonsolidated ac-
counts in conformity with the 1AS adopted (Art. Zhis regulation directly
requires (without transposition into national lat use of IFRS in the con-

solidated financial statements of companies. Howeash member state

8 |In 1993, Daimler-Benz wanted to list on New-Y@tock Exchange and publicly an-
nounced half-yearly earnings that had been cakdlahder US GAAP. Daimler-Benz
announced loss of DM 1839 million for the full yeE®93. Profit of DM 615 million
had been calculated under German Accounting Steladarthe first financial reports of
the year 1993. The stark difference was about DB/bHlion between the numbers (see:
Ray, Ball, Corporate Governance and Financial Regprat Daimler-Benz (Daimler-
Chrysler) AG: From a “Stakeholder” toward a “Shareler Value” Model, pg. 126-
127 http://faculty.chicagobooth.edu/ray.ball/researap@s/2004%20Daimler%20-
%20Shareholder%20Value%20and%20Stakeholder%20Gavezfh20Models. pdf
accessed on 09.04.2011.

% Available online at: http://eur- lex.europa.eu{UeiServ/ LexUriServ.do? uri= OJ:L:

2002:243:0001:0004:en:PDF accessed on 12.04.2011.
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has also an option in respect of annual accourdsonon-publicly traded
companies. The application of the IAS Regulatiaodlgh national law may
be extended or the use of IFRS may be required EArtin addition, the
consolidated balance sheets of listed companiesudnject not only to IFRS
but also to special provisions and therefore, ophéicial accounting stan-
dards, particularly US GAAP, if carried out, wilbme within the scope of
IFRS.

Financial reporting is a conditiosine qua nonof corporate governance.
Therefore, CMB places different importance on comigues produced by
the CMB. Serial: XI No: 25 Communique has been compiled with the ac-
counting standards according to IFRS. Serial: XI R&? Communiqué to
be held by companies with financial reports andrtheeparation of finan-
cial statements for submission of the relevantgyplietermined by its prin-
ciples and procedure. According to this communighé, IAS/IFRS stan-
dards adopted by EU will apply and be preparedraatg to these reports.

Room has also been allowed for the financial répgin CMB Principle&®.

Separate importance has been given to the finanggalrting in the New
TCC. Accordingly, Turkish auditing standards shadl in accordance with
IAS and IFRS. On the other hand, it has to be esipbd that the only au-
thorized institution is TASB (Art. 88).

cc. Audit

Audit is one of the most important pillars of corgi® governance, but the
existing TCC does not meet contemporary requiresnehthe paper therein

contained. This deficiency is supplied by CML andE communiqués. To

L The communiqué is published in the Official Gézetumber 25290 on 15.11.2003.
92 The communiqué is published in the Official Gézetumber 26842 on 09.04.2008.
% Some of these principles;

“The company’s periodical financial statements émelr footnotes should be prepared
in order to reflect actual financial situation ¢fetcompany and disclosed to public
(CMB principles, Part 11//3.1).

The annual report should be prepared in a maenengure public access to all kinds of
information regarding the company’s activities (ChBnciples, Part 11/3.2).”
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ensure this, it is indicated that an independenitahould be reproduced
within the framework of the audit procedures fobliely held joint stock
companies by independent auditing firms (CML A®).lHowever, CMB
has authority about examination publicly held jatdck companies (CML
Art. 22/1). The subject of the audit has, at latggen put in the CMB Prin-
ciples. Accordingly:-

“The audit firm and auditors employed by such adilih must
be independent. Independence principle indicatas ttie inde-
pendent audit activities should be conducted withming in-
fluenced by any relationship, benefit or other dastthat may
impede the auditor’s professional discretion andoantiality
(CMB principles, Part 11/4.1). Audit firms shoulce tsubject to
regular rotation (CMB principles, Part 11/4.2). Aitdand con-
sultancy services should be clearly separated (GiviBciples,
Part 11/4.3).”

The New TCC has introduced a completely new systtmspection. With
reference to the New TCC, audit committee is nbbard of the company.
In addition that, the company shall only be audltgcan independent audit-
ing firm®*. According to the New TCC, “small and medium sijmidt stock
companies may be audited by one or more sworndinhadviser or inde-
pendent accountant financial adviser (Art. 400Mhe audit of the com-
pany’s financial reporting and the annual repofttheir boards of directors
shall include the examination of it in complianc&hwTAS, law and the

provisions of the articles of association (Art. 898

The basic element of the audit and auditor is ieddpnce. It means that the
first approach of independence is that the comsmegntrolled by an inde-
pendent auditor in neutral terms. For this reaiom presence of a business
relationship between the auditor and the compangitmiong the company
cannot be accepted. The auditor or the auditingpamy must not be moni-

tored over several years. A long-lasting relatigmdetween the controller

% Shareholders of the independent auditing firmtnaméy be sworn financial adviser or
independent accountant financial adviser.

% “The auditor may not provide consultancy or otbervices other than tax consultancy

and tax auditing for the company he/she audits leidhe may not provide such ser-
vices through one of its subsidiaries (Art. 400/3).
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and the company eliminates independence and iraprtiDue to the de-
velopment in the world, especially after the Ennocident, audit firms can
not give consultancy to customers outside audinch as law, restructur-
ing, valuation, consultation, etBerhaps an exception in tax can be created.
Echoes of the Sarbanes-Oxley Act, dated 30/07/2802reby the primary
goal is the independence of the auditor, auditahdsory service, is to be
separated from each other exactly. European Cornonjstated 16/05/2002
and No. 2002/590/EC regarding the “End of Year AgtoAuditors Inde-
pendence” in the EU:- a set of fundamental primsphas been recom-
mended to explain the rules regarding this issweoAding to the corporate
governance principles, the requiredtablishment of an audit committee,
one of whose important duties include independemapartiality and not
providing customer service to another of independelitors, needs to be
kept under surveillance. (New TCC, General Justiitcn No.73). New
TCC, taking into account developments in the ward in the EU, has ac-

cepted an appropriate control system in corporavemance.

dd. Risk Management

New TCC, in accordance with the corporate goveregnmciples, the es-
tablishment of an early risk recognition and mamag@ committee has
been felt as an obligation for listed companies.(878¥°. This committee
is actually different from the "audit committee" ‘onternal audit commit-
tee”. Whilst these committees are intended fojaatit stock companies, an

early risk recognition and management committemnlg intended for listed

% Article 378 —* (1) For companies whose shares are listed erstock exchange, the
board of directors shall be liable to set up aneetxpommittee, to run and to develop
the system for the purpose of early detection efdauses putting the existence of the
company, its development and continuity of the hess unit in danger, of applying the
necessary measures and remedies in this regarof amahaging the risk. In other com-
panies, this committee, if deemed necessary anddhed of directors is notified in
writing, by the auditor, shall immediately be canged and shall submit its first report
at the end of the month following its constitution.

(2) In the report to submitted to the board okdiors bimonthly, the committee shall
evaluate the situation and indicate the dangexsyif and point out remedies. The report
shall also be sent to the auditor.”
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companies’ On the other hand, skipping this committee’s exation, in
the future there will be an assessni@ntlowever, both committees will be
combined into the same committee (New TCC, Gendradtification
No.127) .

A third person or members of the board of directoesy be formed of the
early risk recognition and management committeecdse of presence of
directors in this committee, the separation exgelnion-executive directors
may occur as in the USA systémThis committee can be compared with
risk management system for the early detectioroofgany threats which is

required by KonTraG in German Law.

In terms of the fact of Turkey, in addition to timternal audit committee,
early risk recognition and management committee dpegial importance.
Because many companies in Turkey are at risk ddeetpuentfluctuations
in interest rates, foreign currency speculation dad to other similar rea-
sons. Many stable and industrialized countries@aome across such risks
doing business. However, Turkish companies caryeagperience a down-
turn or even the danger of bankruptcy. Despite ¢bramittee is not in cor-
porate governance principles, for reasons descriteye, the New TCC
has seen this to be necessary (General Justifickitio 127).

b. Harmonisation with EU Acquis

The first importance order of the issues of EUtamd on are the audit and
the auditors. Especially with the control of thedidor, matter that not to
serve a separate service to customers of the asiditas given importance.
New TCC, changing the audit system completely, Iv@gight a system
compatible with “Statutory Auditors Independencdha EU: A set of Fun-

damental Principles, commission recommendationZZ53D/EC)”.

" Helvaci MehmetThe Turkish Trade Draft Law on the Board's Anonysniomovations

Partnership, the European Union Perspective of @dMarket Effects of the Turkish
Commercial Code Draft{impacts of the Draft Turkish Commercial Code (BJ)n
Capital Markets from an EU Perspective), Ankara®@@h. 218.

% Tekinalp, Tasarl, pg. 31; Helvaci, ibid pg. 218.
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It has been adopted by EU countries for a long timaking controls of

processes such as Financial statements and themengsion, conversion,

increasing and reducing capital, according to IASitdependent audit
firms. The Eighth Directive of EEC about auditomsheen effective since
1984. For twenty years Europe has still broughitangdto perfection (New

TCC, General Justification No. 73).

Turkey, prepared to become a full member of the E4$, to be part of the
international markets and Turkish companies hawetefficiently, reliably

and have the power to compete in these marketstHi®r the financial

statements of Turkish companies in the framewor&aoporate governance
must be organized according to IFRS and be audiiteatcordance with
IAS. (New TCC, General Justification No. 5). New @ Con the one hand,
aligned standards of financial reporting and andiystem with the IAS,
on the other hand, removing the principle of tramepcy to the foreground,
removed to the background the Trade Secret cor{Gapteral Justification
No. 97).

It was indicated as limited the compliance with URb Council Directive
on the Annual Accounts of Certain Types of Compsu(s/660 EEC)" and
"Seventh Council Directive on Consolidated Accounit<Companies with
Limited Liability (83/349/EEC)” of the Turkish Legjiation in Screening
Report Turke}”®. However, it was emphasized that the degree ofptiom
ance of listed companies and financial institutioveye better conditions.
Emphasizing the necessity of audit according termdtional standards by
expert, independent and impartial auditors (Genéuatification No:90/f),
was worked to provide harmonisation to a large rexite New TCC. How-

ever, it is clear that the laws should be amended.

CMB has largely aligned Turkish accounting systeitin\EU standards by
publishing communiqués. Turkish Accounting StanddBdard (TASB) in

%" Helvaci, ibid pg. 218.

100 Available online at: http://ec.europa.eu/enlargement/pdf/turkey/ scregnieports/
screening_report 06_tr_internet_en.pdéessed on 14.04.2011.
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addition published Turkish accounting Standards§YAnd has an aligned
accounting system with IAS/IFRSY. According to Turkish National Pro-
gramme for the Adoption of Acqdf€, TASB is responsible for alignments
to EU Acquis related to accounting. TASB has mdue mecessary ar-
rangements related to the subject and published #feSome projects also
were applied between Turkey and EU countries ferdavelopment of the
Capital Market standards. For example, twinningjemio with Germany

were conducted between 2006-2007. The most imgdaytaai of this project

is to align Turkish company law with EU Acquis. TReoject is aimed at
the harmonisation of Turkish Legislation especiallith the accounting

directives and training personnel of CMB.

A similar project was done with Netherlands Authoifor Financial Mar-
kets. In this Project also aimed at the controlisfed Stock companies’ in
accordance with international accounting standartlss, it had been given
priority to provide increased confidence of investoln addition, with
Technical Assistance Information Exchange OfficAl@X) working under

the Directorate General for Enlargement, joint rimestwere held®*

In order to ensure compliance with the EU Acquithie New TCC received
other EU references are; “Disclosure and the wgliof obligations entered
into by, and the nullity of, companies with limit&ebility (68/151/EEC)”;

“The role, the position and the liability of theagitory auditor within the
European Union, Green Paper 1996, OJ C 32%/1"Modernising Com-
pany Law and Enhancing Corporate Governance iEtliepean Union - A
Plan to Move Forward, Brussels, 21.5.2003 COM 2(@34)"° “Ac-

101 Akgill, ibid pg. 341.

102 Available online at: http://ec.europa.eu/enlargement/pdf/turkey/npaé dalpdf ac-
cessed on 15.04.2011.

103 For the detailed information sebttp://www.tmsk.org.tr/
104 Eksit, ibid pg. 465.

105 Available online athttp://europa.eu/documents/ comm/ green_ papefstpdios 338
en.pdfaccessed on 10.03.2011.

106 Available online athttp://www.ecgi.org/commission/ documents/com200284en01.
pdf accessed on 15.03.2011.
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counting Harmonisation : A New Strategy Vis-A-Viatérnational Har-
monisation, COM 95 (508}°", "Financial Services: Implementing the
Framework for Financial Markets: Action Plan of May 1995, COM 1999
(230)"; “The Application of International AccounginfStandards, Regulation
(EC) No 1606/2002°% “The Recognition, Measurement and Disclosure of
Environmental Issues in the Annual Accounts andushiReports of Com-
panies, Commission Recommendation, 30 May 2881*Statutory Audi-
tors' Independence in the EU: a set of fundameniatiples, Recommen-
dation 2002/590/EC™® “Statutory Audit in the European Union, the way
forward, Commission Communication (98/C143/03}:" "EU Financial
Reporting Strategy: the way forward, COM 2000 (35%) “Report Of The
High Level Group Of Company Law Experts On Issuetafed To Take-
over Bids, 2002"'% “Strengtheining statutory auditin the EU, Brusse
21.05.2003 (IP/03/715Y** (General Justification, No. 221, 222, 224, 225).

107 Available online at:http://ec.europa.eulinternal _market/accounting/fbors-95-508/
com- 95-508 en.pddccessed on 20.03.2011.

108 Available online at: http://eur-lex.europa.eu/LexUriServ/  LexUriServ.do@ri=
CONSLEG:2002R1606:20080410:EN:PREcessed on 13.03.2011.

199 Available online at:http://www.iasplus.com/resource/0105euroenv.@itessed on
27.04.2011.

10 Available online at:http://eur-lex.europa.eu/LexUriServ/LexUriServ.dd2u OJ:L:
2002:191:0022:0057:EN:PDé&eccessed on 27.04.2011.

11 Available online at:http://eur-lex.europa.eu/LexUriServ/ LexUriServ.dd2 0OJ:C:
1998:143:0012:0018:EN:PDd&eccessed on 21.02.2011.

12 Available online athttp://www.iasplus.com/resource/cec.@aicessed on 15.03.2011.

113 Available online at:http://ec.europa.eulinternal _market/company/ dakstiverbids
[2002-01-hlg-report_en.pdfccessed on 11.03.2011.

114 Available online at: http://europa.eu/rapid/ pressReleasesAction.do®reete=IP/
03/716&format=HTML&aged=&language=null&guiLanguaga¥ accessed on 23.03.
2011.
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3. Board of Directors
a. In Turkish Law

aa. Basic Functions of the Board

For the best practice of corporate governancentbst important body of
the company is the board of directors. It is theibananagement and repre-
sentation body of the company and elected in theergé shareholders’

meeting.

The board of directors should maintain the baldreteveen interests of the
company and the shareholders and stakehottfelisshould closely super-
vise the company’s operations in accordance wighrélevant legislation,
articles of association and in-house regulation8/BCprinciples, Part

IV/1.4).

New TCC organized new provisions on both structarad functional as-

pects of the board of directors considering thepa@te governance rules,
in doing so took into consideration professionahagement and full trans-
parency carefully. In addition, especially in fapeicapital companies, the
meetings have the opportunity to be held electadlyian order to facilitate

the meetings of the board of directors. The BodrDicectors has the obli-
gation of diligence, related to the objective, dqaiad applicable rules.
(New TCC, General Justification No. 124).

To disclose corporate governance report and submnisisereof to the gen-
eral shareholders’ meeting are the non-delegaltiedaf the Board of the
directors (New TCC, Art. 377/f). This report ane ttules related to the dis-
closure and proceedings are determined by the QN&Bv(TCC, Art. 1529).

New TCC has made a significant difference betwewmstors and man-

agement. Indicating clearly the non-delegable gdutiethe board of direc-

115 CMB Principles, board of directors, pg. 37.
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tors (Art. 375J*° the intervention of investors, namely the genstadre-
holders™ meeting was blocked. New TCC assumesdhgellof directors not
only as representative of the shareholders andlsotobliged it to protect

the interests of the stakeholdétsin addition, it separated the "board of

directors" and "management" concepts from eachr ¢the. 367)**2,

bb. Election and Qualification of Directors

It is emphasized that members of the board of ttirecneed to divide of

two parts in New TCC. Accordingly, the first groupe executive directors,

have the authority for executive power, in the selcgroup, not possessing

these powers, non-executive members have to aanditcantrol the first

holding members. For the two class members™ powiglsts and access to

18 Article 375 —“ (1) The board of directors’ non-delegable and indispblesduties and

117

powers are as follows:
a) Top level management of the company and giwisguctions in this regard.
b) Determination of the company’s management argdion.

c) Establishment of the necessary system for i@hiplanning to the extent required
for the management of the company, and for accogratnd finance audit.

d) Appointment and dismissal of managers and perperforming the same function
and authorized signatories.

e) High level supervision of whether or not thespas in charge of management, act in
accordance particularly with law, articles of asation, internal regulations and written
instructions of the board of directors.

f) Keeping share book, resolution book of the doand book of general shareholders’
meeting and discussion, the preparation of the @nmyport and corporate governance
disclosure and submission thereof to the generaksiolders’ meeting, the organization
of general shareholders’ meetings and enforcemegeneral shareholders’ meeting
resolutions.

g) Notifying the court regarding the company’'sataf excess of liabilities over assets.”

Tekinalp Unal,Turk Ticaret Kanunu Tasarisinin Kurumsal Yonetinis€esine Yak-
lagimi, Ugur Alacakaptan’a Armgan, Volume 2jstanbul 2008, pg. 639.

18 Article 367 —“ (1) In accordance with an internal regulation to bewdraip by the

board based on a provision to be inserted int@ittieles of association, the board of di-
rectors may be authorized partially or fully to etgdte management to one or more
board members or to a third party. This regulatiball organize the management of the
company; it shall define the duties required fomagement, indicate their positions,
and particularly specify who is subordinated to whand who is obliged to provide in-
formation. The board of directors shall, upon reguimform in writing the shareholders
and the creditors who convincingly bring up thaierests which are worthwhile to pro-
tect of this regulation.

(2) In case the management is not delegated, the comglaall be managed by all
board members.”
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company information and making-decision positioas dompany-binding
are different, legal, criminal and financial respinilities have to be differ-
ent (General Justification, Art. 90/a).

New TCC, provided that it is set forth in the ddag of association, antici-
pating the transfer of management in part or in lehim a sense, corre-
sponded to the USA board system, the system alreddting in TCC, has
become developed. The new system is suitable éoexlecutive power im-
plementation of the separation of the executivekxecutive directive. This
arrangement also allows the system in which Voddfanfsichtsrat and

“Président Directeur Genéral” of French are the gany’s president.

According to CMB Principles, directors should havaigh level of knowl-
edge and skills and a qualified, specific expemesaed background. General
rules in this respect should be set forth in thelas of association of the
company (Part 1V/3.1.1). According to New TCC, eddt one quarter of the
members of the board of directors must have highecation (Art. 359/3).
In the justification of this Article, the board directors has upgraded the
level quantitativement and therefore laying theugiwork for the selection
of professional management, it has emphasized @aam achieved har-

mony with corporate governance principles.

According to New TCC, “the board of directors catsiof one or more per-
sons assigned by the articles of association @tezleby the general share-
holders™ meeting (Art. 359/1)". However not onlyeal person but also a
legal entity can be elected as a member of thedbafadirectors (New TCC,
Art. 359/2). To be adjudicated bankrupt or undéerdiction of membership
shall prevent being elected (New TCC, Art. 359/8).order to provide
shareholder democracy, cumulative voting right $&hdee given to the
shareholders in the election of the board of dmec{Part 1V/3.4). In addi-
tion that representation right of minority and eértshare groups may be
granted on the board of directors (New TCC, Art0/3§. For the profes-
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sional management, delegation of management steufzbssible in accor-

dance with an internal regulation (New TCC, Art7g6"

New TCC has adopted the professional board of wireqrinciple, and
removed the necessity of choosing the director @rtbe shareholderd.

This policy is perfectly compatible with corporaevernance concept

cc. Liability of the Board of Directors

In order to prevent company losses, the board refctiirs should be under
duty of care and duty of loyalty against the conyand its shareholders
(New TCC, Art. 369/1). According to CMB Principles

“Members of the board of directors will be jointigble should
they intentionally or unintentionally fail to propg perform
their duties assigned to them by legislation, theles of asso-
ciation and the general shareholders’ meeting (CpMBiciples,
Part IV/2.5).”

But, if the directors hand over their authoritydimer persons, they are not
responsible for these persons’ actions and deasibiney are only obliged
to comply with diligence obligation in these persoselection (New TCC,
Art. 553/2).

The joint and several liability of directors hasned to differentiated soli-
darity liability in New TCC. In the existing TCC @a director is individu-
ally responsible for the entire obligation (TCC,t.AB36 et seq.). In New
TCC the liability of directors is separate and idistt from another’s liability
(New TCC, Art. 557). So the separation of “execeitiand “non-executive”
in the EU has been adopted in Turkish Law and kastly adopted the
Swiss Code of Obligations Art. 759, New TCC has enath important

194 accordance with an internal regulation to baveh up by the board based on a provi-
sion to be inserted into the articles of assoamtibe board of directors may be author-
ized partially or fully to delegate management te@ @r more board members or to a
third party (Art. 367/1). In case the managememioisdelegated, the company shall be
managed by all board members (Art. 367/2).”

120 Eor the detailed see: Kurt, Gilliizar / Demir, Goriggrk Ticaret Kanunu Tasarisinda
Profesyonellgtirme ve Vekalet TeorisiHukuki Perspektifler Dergisi 2006-Mayis, pg.
60-66.

2L Tekinalp, Kurumsal Yénetim, pg. 639.
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change in the board liability. The existing TCC dwMUdirectors jointly and

severally liable for the overall damage, and nt¢rested in recourse (TCC
Art. 336-341). Although there is no causal relatisetting spreading all
responsibility to each member of the board of doec has been disap-
proved to equity. For this reason, the New TCC,d@epted the differenti-
ated solidarity liability by Art. 557 (New TCC, Geral Justification No.

142). On the other hand in accordance with corpogmivernance, New
TCC laid down “insurance of liability” for the bahof directors-*

dd. Remuneration

The board of directors is the main responsible bodychieving the com-
pany’s goals. For that reason, self-performancehefboard of directors
should be evaluated in accordance with the traespgrprinciplé?® in or-

der to provide a reasonable remuneration to betpadecutives.

Just as in the case of the Act on Disclosure of &dament Board Remu-
neration (Gesetz Uber die Offenlegung der Vorstesrdgitungen, Vor-
stOG), according to Turkish Law, “honorarium, sgldyonus, premium and
a portion of the annual profit to the members &f tloard of directors shall
be mentioned in the articles of association in ®irkLaw” (TCC Art.
279/5, New TCC, Art. 339/f, 394). If these benetite not set forth in the
articles of association, they shall be mentionethengeneral shareholders’
meeting (TCC, Art. 369/3). These benefits of themhers shall be under
the control (New TCC, General Justification No.€0If the company goes
insolvent, unreasonable high amount of bonus oeradbienefits have been
received in a period of three years before thelweswmy by directors shall
be paid to the creditors of the company (New TC@, 13/1).

122 «|f the damage that may be incurred by the corgpdure the faults of board members
committed while performing their duties, is insuwsih a price exceeding twenty five
percent of the company capital and if thus the caomyas secured; in case of publicly
held companies; this matter shall be announcedhénbulletin of the Capital Market
Board, if the shares are listed in the stock exghamarket and also announced in the
bulletin of stock exchange and such matter shatbken into account in the assessment
of compliance with the principles of corporate gmance (New TCC, Art. 361/1).”

123 CMB Principles, board of directors, pg 38.
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b. Harmonisation with EU Acquis

The most affected unit of the corporate governammoeiples is the board of
directors. For adding a new one everyday to thegsals about structure of
the unit, duties of members, their positions argpoasibilities, the reform
process is permanent. It has enabled the two-jistesy of management
board and supervisory board (Vorstand/Aufsicht§fatf Germany and
PDG “Président Directeur Genéral” of French, besittee one-tier board
system accepted by New TCC. CMB to launch the egptin of “Inde-
pendent Board Members” and establishment of thenuitiees?® in this
context. It is not possible to remain indifferemst regards the necessity of
improving the structural aspects and reaching nperéect operation order
for none of the member of EU including Turkey (Gahegustification No.
72).

New TCC, has brought the possibility “single membempany” in accor-
dance with the EU Acquis (Art. 359/43° This provision is a natural reflec-

tion of the “ single member company” system introetdi by the New TCC.

In Principles of the CMB, there are several ari@ddout the structure of the
board of directors in accordance with “the recomdagion on the role of
non-executive or supervisory directors of listechpanies and on the com-
mittees of the (supervisory) board (2005/162/E&)These are;

124 There has been the two-tier board structure in@ay since 1870. The management
board (Vorstand) is only comprised of managementl a supervisory board (Auf-
sichtrat) is compromised of both shareholder angleyee representatives in accor-
dance with the Industrial Constitution Act (Betrs@brfassungsgesetz) and the Co-
Determination Act (Mitbestimmungsgesetz). LattreUudilipp, Towards a Combined
Model of Corporate Governance — with applicationthe European Monetary Union,
Dissertation, Barmberg 2005, pg. 65.

125 according to CMB principles ; “In accordance witie conditions and necessities of the
company, an adequate number of committees shoulfbroeed so as to enable the
board to execute its tasks in an efficient manRart(1V/5.1).”

126 Article 359 — (1) “The joint stock company shall have a board of dinscwhich con-
sists of one or more persons assigned by the estind association or elected by the
general shareholders’ meeting. At least one memiher is authorized for representa-
tion must have his/her domicile in Turkey and mhest Turkish citizen.”

12Tavailable online athttp://eur-lex.europa.eu/LexUriServ/LexUriServ.da=0J:L:2005:
052:0051:0063:EN:PDEccessed on 25.04.2011.
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“The board of directors comprises of both execuiwve non-
executive members (Part 1V/3.2). It should be naamed that
the board chairman and chief executive officer moé the same
person and that majority of the board of directsh®uld consist
of non-executive members (Part 1V/3.2.1). Non-exezumem-
bers of the board of directors should regularly doot internal

meetings (Part 1V/3.2.2). The board should be cmagdoto

comprise independent members who have the alwligxécute
their duties without being influenced under anycemstances
(Part 1V/3.3). Independent board members shouldpr@a at

least one third of the board of directors and inyatase two
members of the board should be independent (P&Bt3\1). In

accordance with the conditions and necessitieh@fcompany,
an adequate number of committees should be formeak g0

enable the board to execute its tasks in an efficieanner (Part
IV/5.1). An audit committee in charge of supervisad the fi-

nancial and operational activities of the commitsé®uld be es-
tablished (Part IV/5.6).”

CMB determines in detail the differences betweenAdduis and Turkish
Legislation, then considering also the market cows, harmonizes with
Corporate Governance Recommendations of EU. Duiting alignment,
report results and applications in member counteésted to implementa-
tion of the Recommendations published in July 2697EU Commission,
must be taken into consideration because it has bleserved that corporate
governance applications have developed in memhertiges together with

Recommendations adopted by EU Commis$n.

The New TCC in accord with the EU Acquis mentionleat early risk rec-
ognition and management committee, audit committed nominations
committee shall be set up and these committeesishalound up with non-

executive directors (General Justification No. 90/b

About Remuneration, Recommendations, named “Theeabhon-executive
or supervisory directors of listed companies andt@ committees of the
supervisory board (2005/162/EC)” and “Fosteringappropriate regime for

the remuneration of directors of listed compani2804/913/EC)** are

128 Eit, ibid pg. 458,460.

129 Available online at: http://eur-lex.europa.eu/LexUriServ/LexUriServ.dg2u OJ:L:
2004:385:0055:0059:EN:PDé&ccessed on 21.04.2011.
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available. For these arrangements are advisorfgrelift arrangements and
applications are available for the member countrité®never, it has been
predicted that member countries applications masnbnitored in detail by
EU Commission because of the importance of theestlj corporate gov-
ernance. Indeed, EU Commission published the reamdations and re-

ports which were examined the applications in tieenier countrie$*°

Germany legislated the Act on Disclosure of ManagieinBoard Remunera-
tion (VorstOG) to harmonise with EU Acquis regagiiemuneration. After
the financial market crises, the Act on the AdeguaicManagement Board
Compensation (Gesetz zur Angemessenheit der Vaostargutung, Vor-
SstAG) was enacted on 31 July 2009. By this Act,ueenation of the man-
agement board members was strengthened and dddtoaecordance with

transparency princip&*

Some provisions are available in New TCC and thistiag TCC being

compatible with recommendation of EU related tcafioial benefits that
were provided to the company directors. Accordioghis, benefits to be
provided from the company profit to the membershef board of directors
shall be mentioned in the articles of associatio Art. 279/5, New TCC

Art. 339/f.). If the benefits are not set forth time articles of association,
they shall be mentioned in the general shareholdeeeting (TCC, Art.

369/3).1%

EU has stated being mainly compatible with reconshaéons of EU in the
Screening Report Turkey, Corporate Governance iptesxcof CMB about
the board of directors and independent directanantial benefits that were
provided to director$® This harmonisation has still been consolidatedh wit
the New TCC. However, while preparing the law, iempentations in mem-
ber countries has not been considered. To be teflethe theoretical

130 Eksit, pg. 456.

131 Werder/Talaulicar, pg. 48.

132 Esit, pg. 458.

133 Screening report Turkey Chapter 6- Company héw://ec.europa.eu/ enlargement/pdf/
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changes to the implementation, arrangements in reegduntries must be

considered and the implementation oriented reguiatmust be removed.

CMB Principles includes the appropriate arrangesiéat recommenda-
tions of EU about board of directors. Listed comgsaron Istanbul Stock
Exchange give place reports in web sites and anregdrts since 2004
whether they comply with the corporate governamuecyples. To comply
with these principles is optional, but the publicatof reports on compli-

ance with the corporate governance principles iskdigation.

In Corporate Governance Principles Compliance Regroanged by CMB,
in accordance with “the recommendation on fostean@ppropriate regime
for the remuneration of directors of listed compatft* , in this respect

transparency has been established, predictingrtwespn of

“All sort of rights, compensations and wages grahte the
members of the board and the criteria that are usedetermine
them, whether a remuneration is implemented whéesrméing
remuneration of the board of directors accordingittperform-
ance and the performance of the company. In tliscse addi-
tionally, whether the company lends money to angninee of
the board and the managers; whether it provideslitt® them;
whether it prolongs the terms of existing loans amddits;
whether it improves the borrowing conditions; wlestht ex-
tends credit under the name of personal credit méhrough a
third person or it provides warranties, such as gudee and if
one or more than one of these cases take place,thgrounds
and the conflicts of interest that result from timsident will be
disclosed.**

However, there are some differences between Cdgp@&@avernance Prin-
ciples at the New TCC and recommendations of Ek&: Inot to provide
much detail in the clarification about financiajhis provided to the manag-
ers as an example to basic differences, not beirablgation for setting up
remuneration committee responsible for the idesdtfon of the financial

rights provided to the directors and nomination puttee responsible for

turkey/screening_reports/screening_report 06 trmat en.pdaccessed 15.04.2011.
134 Eksit, ibid pg. 458-459.

135 Corporate Governance Principles Compliance Repati://www.spk.gov.tr/ display-
file.aspx?action=displayfile&pageid=56&fn=56.palfcessed on 16.04.2011.
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the member selection of the directors. Some juldiaiactions that must be
exercised by these committees, have been exerbis€&brporate Govern-
ance Committe®® stated in CMB Corporate Governance Principfé©n
the other hand, nomination committee and remureeratbmmittee are sug-
gested for listed companies. For this reason wh&nrequired, CMB can
regulate these committees. However in New TCC,ethemo obstacle to
any provision of setting up these committees. Thusle being evaluated
the liability of directors, the presence of thesemmittees has an importance

for proof of faultless of the directors®

4. Stakeholders

Stakeholders of the joint stock company are defin@dowly in TCC that
they are only creditors or employees of the comp@mt 466/3, 468). On
the other hand, CMB defines wider stakeholder Bsvis:

“A stakeholder of a company is defined as any pereatity or
party, who have an interest in the operations aedching the
targets of the company. These parties may be peigaups
who have a binding contractual agreement with thiejgany; or
it may be persons/groups who have no binding cohied
agreement with the company. Stakeholders of theaoyncan
comprise shareholders as well as employees, crsgditoistom-
ers, suppliers, trade unions, various non-goverrtaleorgani-
zations, governmental organizations and potentiaéstors.™*>®

Many studies have been conducted on the factoestaffy capital market
investment, and it is concluded that a significampact has been achieved
by legal reformg#° Holding an important place in the New TCC and bein

one of the main goals of corporate governancedsritiestors’ negligence

136 «A corporate governance committee should be distedd in order to monitor the com-
pany’s compliance with the corporate governancadijyies and perform improvement
studies and offer any possible suggestions to ¢tlaedo(CMB principles, Part IV/5.7).”

137 Eksit, ibid pp. 459-460.

138 Helvacl, ibid pg. 219.

139 CMB principles, stakeholder, pg. 35
140 Eksit ibid pg. 467.
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in listed companies and, in the narrower sensestiengthen the share-

holder’s position:**

New TCC has a special importance in the conceptakeholders. And it
has provided shareholders herewith creditors, eyepl®, customers, suppli-
ers and distributors the beneficial opportunityrirthe transparency princi-
ple. It has been provided that these persons ily @acess to fair informa-

tion.

Creditors have the right to sue the company’s thrscor auditors in case of
any violation against the law or the articles aaasation (New TCC, Art.
553-554). Additionally, in order to protect credgaand employees, impact
of the merger or division on the employees anditoesdof companies par-
ticipating in the merger or division shall be exp&d in a report (New TCC,
Art. 147, 169).

One of the key issues of corporate governancepiesentation of employ-
ees which is laid down in Art. 14 of the directi2804/25/EC on takeover
bids. New TCC gave a special importance in thet ighnformation of em-

ployees by transparency but unfortunately thereigrovision about repre-

sentation of employees.

While New TCC was being arranged, the Council Divec2001/86/EC of
8 October 2001 has been taken into consideratiotSupplementing the
Statue for a European company with regard to thkelwement of employ-

ees™*?and in this regard aligned with the EU Acquis.

141 Tekinalp, Kurumsal Y6netim, pg. 636.

142 Available online athttp://eurlex.europa.eu/LexUriServ/LexUriServ.da=0J:L:2001:
294:0022:0032:EN:PDEccessed on 27.04.2011.

50



CONCLUSION

For the first time in Turkish Law CMB Principlesdnorporate governance
have been turned into a codex. However, theseiplascwhich have been
prescribed for publicly held joint stock companiage the nature of comply
and explain. Along with New TCC, corporate goverehas gone out of a
system applied just only for publicly held joinbsk companies, turned into

a structure in nature of binding for all joint skamompanies.

By New TCC, corporate governance principles doamy comply and ex-
plain principles, but have turned into statutorypwysions because New
TCC, on the one hand, has directly laid down pples and general provi-
sions in relation to corporate governance prinsi@ad, on the other hand,
has made regulation in some provisions in accoamit the principles.

The provisions in the first group may be listed asthority of the CMB to

lay down rules on disclosure and rating with regardompliance with cor-

porate governance principles (Art. 1529); corpoigdgernance disclosure
and submission thereof to the general shareholdeegting by board of
directors (Art. 375/f); early risk recognition amdanagement committee
(Art. 378); in this context warning duties of awlg (Art. 398/2-4); delega-
tion of management in accordance an internal réigulgArt. 367); execu-

tive directors (Art. 370); audit in compliance withternational auditing

standards (Art. 397 et seq.).

In the second group, some of the concrete prowssare inter alia as fol-

lows;

(1) In the field of founding and basic principldsounder benefits (Art.
348), founders declaration (Art. 349), operatiomadlitor report (Art. 351),
equal treatment principle (Art. 357), prohibitioh shareholders becoming
indebted to the company (Art. 358).

(2) In the field of board of directors: the remowélthe obligation to have a
share of the board of directors (Art. 359); repnéston of minority on the

board of directors (Art. 360); insurance of the dgmthat may be incurred
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by the company due the faults of board members dtsuwhile perform-
ing their duties (Art. 361); remedial measures atlwapital loss, excess of
liabilities over assets (Art. 376 - 377).

(3) In the field of audit : Independence, neutyalibternational standards on
audit, prohibition of other services to clients fuditor and consultancy,
annual report of the board of directors to be wittiie scope of audit, risk
identification and audit of if the internal controtder conforms with the

standards.

(4) In the field of general shareholders™ meetitng: determination of the
non-delegable duties of the general shareholdeegting (Art. 408); inter-
nal regulation of general meeting (Art. 419); compagent, independent
agent, institutional agent (Art. 428 vd.); restoat of privileged vote (Art.
479).

(5) Differentiated solidarity liability (Art. 557).

(6) Transparency: web sites (Art. 1502) (New TC@n&al Justification
No. 136).

Corporate governance has attracted attention watvibecome prevalent,
each related international organization and coun&tye had codex of con-
duct in this respect. However, the last word ongheaciples has not been
mentioned yet. It has not clarified that these @ples are code of conduct
or the principles that shape the future. However,can say that corporate
governance principles are an effective vehicle liog standardization of
company law of EU member countries because ceidams of conduct are
recommended with these principles firstly to thenpanies. After being
provided a certain ground, harmonization of murdtilaw systems with
statutory provisions, is ensured. Some principtesbaing implemented first
in practice and then taken under the legal guagarteus, both companies
align with standard judicial system and resistamicgroups who try to hold

present circumstances against changes, decrease.
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Turkey towards EU, continues the work of keepingepavith “European
Company Law” that has come into existence. Howethar,existing TCC
has a line too far from this harmonisation. Notigeable to be changed for
many years, gaps in TCC have been filled with CMBnmuniqués and
capital markets have tried to be brought into liHewever, CMB as being
an administrative institution and also communigagdeing administrative
arrangement, bears another debate. Even thouglrucinge arrangements
related to capital market have occurred, it is mssmuent relating to law

that communiqués make arrangements like law.

Finally, with the adoption of the New TCC this gagilled in with the law.
New TCC has aligned with related regulations of HEC about corporate
governance, by provisions mentioned above. Howbkaemonisation is not
in question on some topics like voting by corresfante, period of convo-
cation as mentioned above. Nonetheless unfortynatating the prepara-
tion of New TCC, the arrangements of EU in 2006 post-2006 can not be
examined carefully*® Development reports related to corporate govemanc
in member countries must be examined and relateshgements made to
provide updating because both amendments - theak@ind method of im-
plementation- are critically important. This lackncbe supplied by regula-
tions related to the application of New TCC and admeents to be made
later in CML.

143 The reason of this that the draft was held fasrayltime in The Grand National Assem-
bly of Turkey after arranging it and that it hasbeccepted without making the latest
updates.
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