
1)  Introduction1)  Introduction

Germany is one of the European jurisdictions in which plaintiffs are particularly active in bringing actions for the
enforcement of German and European competition (antitrust) law.  [11] Private enforcement of competition law as
such is not a particularly new phenomenon in Germany, as courts have dealt with the so-called “antitrust defence”
for many years and plaintiffs have also tackled certain abusive practices by dominant market players.  [22] A much
more recent phenomenon is claims for damages against horizontal cartels. Such claims essentially came before
German courts after the CJEU’s 2001 Courage judgment [33] and the reform of the German Act Against Restraints of
Competition (Gesetz gegen Wettbewerbsbeschränkungen, “GWB”) in 2005. A recent survey conducted by Lukas
Rengier for the period of 2003 to 2017 counted 69 judgments handed down by German courts in private antitrust
proceedings. [44] The number of cases heard since then is constantly rising and it is estimated that around 650
private enforcement cases were pending before German courts in 2019. [55]

Over these years, private antitrust litigation has turned into a =eld for specialised experts. Antitrust damages
involve complex legal and economic issues. Plaintiffs face substantial up-front costs, as they usually have to
substantiate their claims with an economic expert opinion. Moreover, the standards for pleading and proof are
constantly evolving which makes it difficult for non-specialised lawyers to practice successfully in this area. [66]

The purpose of this foreword is to provide a general overview of the state of affairs in Germany. After a brief look
at the historical development of private enforcement actions (2.), the importance of European law for the
development of these claims will be highlighted (3.), before selected important decisions of German courts will be
considered (4.).

2)  Historical development2)  Historical development
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Prior to World War II, cartel agreements were common in Germany much like in other European states. Such
associations were widely regarded as legitimate and necessary means to organise the economy.  [77] To combat
the excesses of cartels, plaintiffs had to rely on the general rules of tort law – having limited success however.
The Reichsgericht had ruled that cartel agreements do not restrict freedom of trade [88] and do not violate the
German general clause on tort liability (Section 823(1) Bürgerliches Gesetzbuch, “BGB”). [99] Anti-competitive
agreements were therefore in principle enforceable.

The =rst attempt by the German legislature to con=ne the powers of cartels was the Cartel Ordinance
(Kartellverordnung) of 1923. It did not seek to prohibit such agreements, but was rather intended to establish
control mechanisms to avoid an excess of economic power. It therefore regulated the termination of cartel
agreements by cartel members for good cause, established a weak control of abusive practices and introduced
some judicial control over the cartel’s pricing policy.  [1010] As the Ordinance did not provide for a proper system of
private competition law enforcement, plaintiffs still needed to resort to tort law, particularly Section 826 BGB, to
combat outrageous anticompetitive conduct such as predatory pricing strategies by cartel members against
competitors. [1111] This did not change under the decartelisation regime enacted after World War II by the U.S. and
British administration. [1212]

The foundation for private antitrust enforcement was laid down with the GWB. The GWB, which entered into force
on 1 January 1958, was the =rst proper German competition law statute. InIuenced inter alia by the U.S. efforts to
strengthen the competitive spirit in Germany,  [1313] it prohibited cartels and certain abuses by dominant players.
Section 35 GWB 1958 enshrined the right to claim injunctions or damages for the violation of German competition
law. Violations of the European competition rules could be remedied based on Section 823(2) BGB in conjunction
with (then) Articles 85, 86 EEC (today Articles 101, 102 TFEU). [1414]

Even though the GWB 1958 established the basis for private antitrust enforcement, the right to claim damages was
interpreted rather restrictively to keep the “liability Ioodgates” shut. The law restricted the right to claim an
injunction or damages to persons “protected by the infringed provision” (so-called Schutznormprinzip). Against this
background, the Bundesgerichtshof, the highest German court in civil and commercial matters, had held in an older
decision that “at least“ those persons “at whom the illegal activities were speci=cally directed” were entitled to
claims for damages and injunctive relief. [1515] In what followed, some courts and commentators argued that only
infringements such as boycotts or discriminatory practices could give rise to claims for damages, but not typical
price-=xing conspiracies affecting all customers or suppliers. This hindered the development of private actions for
damages against horizontal cartels signi=cantly.  [1616] The German legislature corrected this misapprehension by
abandoning the Schutznormprinzip in the 7th Amendment to the GWB of 2005 to pave the way for an effective
private enforcement regime.

3)  EU law as incubator3)  EU law as incubator

a. The development of  a general European f ramework  for private antitrust enforcementa. The development of  a general European f ramework  for private antitrust enforcement

The Iourishing private enforcement system in Germany was strongly inIuenced by European developments. An
early attempt by the European Commission to harmonise national provisions failed in the 1960s due to strong
opposition by the (then) EEC’s Member States. [1717] After this, the need to recalibrate the rules on private
enforcement was powerfully addressed again by the Commission during the debate on the “modernisation” of the
application of the European competition rules that started prior to the EU’s Eastern enlargement. The White Paper
on Modernization of 1999 [1818] stimulated a debate on the state of private enforcement in Germany and quickly
directed the view to U.S. law, where private actions for damages have been regarded as an important mechanism
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to supplement public enforcement for a long time. [1919] Moreover, in 2001 the CJEU reminded legislatures across
Europe in Courage that “actions for damages before the national courts can make a signi=cant contribution to the
maintenance of effective competition in the [European] Community” and that “any individual“ must be able to claim
damages for loss caused by anticompetitive conduct. [2020] As a consequence, the German legislature enacted the
2005 amendment to the GWB which, inter alia, abolished the Schutznormprinzip (supra 2.) and provided various
other reforms to strengthen private antitrust proceedings. The reform introduced, for example, a rule that decisions
of competition authorities shall be binding in follow-on actions (Section 33(4) GWB 2005) and widened the
obligation to pay interest (Section 33(3) GWB 2005). Since then the legislature has =ne-tuned the rules for private
enforcement in every major GWB reform.  [2121]

A further signi=cant European push came with the Directive 2014/104/EU (“Damages Directive”). [2222] Germany
transposed the Directive at the end of 2017 through the Ninth Amendment to the GWB. The transposition =ne-
tuned the law of private enforcement. In line with the directive, the German legislature introduced, for example, a
rebuttable presumption that cartel conduct results in harm (Section 33a(2) GWB), modi=ed the rules for joint and
several liability for the protection of leniency participants and small and medium enterprises (Sections 33d, 33e
GWB), amended the rules on prescription (Section 33h GWB) and established a system for the production of
evidence and information in antitrust proceedings (Sections 89b to 89e GWB). [2323]

In January 2021, the 10th Amendment to the GWB (so-called GWB-Digitalisierungsgesetz) came into force. [2424]
Even though it primarily focuses on challenges raised by the digital economy, as well as the transposition of the
ECN+ Directive, the 10th Amendment to the GWB also clari=es some minor ambiguities that have arisen in the
public debate and in the first (very few) German court decisions on the Damages Directive. [2525]

b. The CJEU as promotor of  an ef fective system of  private antitrust law enforcementb. The CJEU as promotor of  an ef fective system of  private antitrust law enforcement

Given that competition law relies largely on general clauses and concepts which are in need of interpretation, the
CJEU has proved to be a strong promotor of private antitrust law enforcement in Europe. Its case law has had a
strong impact on German law and considerably cut back national boundaries restricting the right to claim
damages. Three examples underline this point.

It all started with the courageous Courage case, in which the CJEU held that EU law demands that “any individual”
harmed by a violation of Articles 101, 102 TFEU has the right to claim damages. [2626] As a consequence, limitations
based on the targeting criterion as developed by some German courts could no longer be maintained and the
German legislature had to adapt the GWB in 2005 (see supra 3) a.).

In Skanska, [2727] the CJEU widened the circle of persons from whom damages can be sought (“passive standing”).
In public enforcement proceedings, it is well established that Articles 101, 102 TFEU apply to “undertakings”, i.e.
entities “engaged in an economic activity, regardless of the[ir] legal status … and the way in which [they are]
financed”.  [2828] In public enforcement, the undertaking concept has two important instances: First, as an
“undertaking” can be formed by several natural or legal persons,  [2929] an administrative =ne can be imposed on
one or even more than one of the legal entities forming the “undertaking” under EU law (“single economic
entity/unit doctrine”). [3030] Second, a fine may also be addressed to the legal successor of an infringer as far as the
successor carries out the economic activities of the infringer so that from an economic perspective both entities
are identical (“economic continuity principle”). [3131] Whether these principles also apply in private enforcement
actions was strongly disputed in Germany, given that the European undertaking concept stands in sharp contrast
to the traditional tort and company law principle that any legal entity shall merely be liable for its own wrongdoing.
The CJEU held in Skanska that EU law governs the issue of passive standing.  [3232] As a consequence, the

 

This document is protected by copyright laws and international copyright treaties. Non-authorised use of this document constitutes a violation of the publisher's rights and may be punished by up to
3 years imprisonment and up to a € 300 000 fine (Art. L 335-2 CPI). Personal use of this document is authorised within the limits of Art. L 122-5 CPI and DRM protection.

www.concurrences.comwww.concurrences.com 3 Wolfgang Wurmnest | Concurrences | N°97611



European undertaking concept applies in its entirety to determine the person(s) from whom damages can be
claimed. Even though the CJEU primarily dealt with the economic continuity test, it did not limit the application of
the undertaking concept to this instance. Therefore, a parent company can be sued for damages for the
infringement committed by its subsidiary if both entities form an economic unit. [3333] An open question is whether a
subsidiary, that was not aware of the infringement committed by its parent company, can also be sued for
damages. [3434] This issue might soon be clari=ed by the CJEU when answering a preliminary reference of the
Audiencia Provincial de Barcelona. [3535]

Finally, in Otis, [3636] the CJEU clari=ed that claimants that are not active as suppliers or customers on the market
affected by a cartel are also entitled to claim damages. Austrian courts had doubted whether losses occurring
outside the affected market must be compensated. Such indirect losses were considered to be outside the
competition rules’ protective scope. The CJEU clari=ed that under EU law, harm caused by the anticompetitive
conduct must be compensated. The right to damages is not subject to further restrictions such as “the need for
the damage to fall within the scope of protection of Article 101 TFEU”. [3737] This judgment is also of great relevance
for Germany. The right to claim recti=cation (Beseitigung) or an injunction (Unterlassung) is limited to persons that
are affected (betroffen) by the anticompetitive conduct (Section 33(1) GWB). Affected persons are competitors or
other market participants harmed by the infringement (Section 33(3) GWB). Some commentators, as well as
German courts, also apply this limitation to claims for damages under Section 33a GWB, [3838] an interpretation, that
in my point of view, cannot be upheld any longer.   [3939] In any event, after Otis the con=nement of damages claims
to participants that are active in the market would not be in line with EU law. Consequently, the Bundesgerichtshof
held in 2020 that under the GWB 2005 – which limits claims for damages to persons affected by the
anticompetitive conduct – the affected person criterion shall not limit the circle of potential claimants. Courts
should merely check whether the defendant’s anticompetitive conduct is capable of directly or indirectly causing
harm to the plaintiff. [4040] A different issue is – according to the Bundesgerichtshof – whether the cartel
agreement actually had an effect on the relevant transaction (usually a sales or services contract) which forms the
basis of the damages claim. [4141] It is very likely that the Bundesgerichtshof will apply this approach also under the
GWB 2017. In addition, after Otis the question can be posed as to what extent normative restrictions of the causal
link based on the protective purpose of the breached rule (Zurechnungszusammenhang) can be upheld. As
causation is a normative concept which goes beyond a simple conditio sine qua non assessment, such
restrictions based on the concrete circumstances of the case should remain possible. Even the CJEU accepted in
Kone that damages resulting from umbrella prices must be remedied only as far as they were foreseeable, [4242]
which shows that EU law accepts normative restrictions of the causal link. In any event, the intensive discussion
on the Kartellbetroffenheit and the fact that in the past some lower courts had put up rather high hurdles for
plaintiffs to prove that they were affected by anticompetitive conduct, demonstrates that the German legislature
“bet on the wrong horse” when drafting the GWB 2005. [4343]

4)  The practice of  German courts4)  The practice of  German courts

As many rules governing private antitrust claims are of a relatively recent origin, many details of their application
are disputed. Over the years, German courts have clari=ed some of these issues, thereby reducing the uncertainty
which may scare away potential plaintiffs from pursuing their claims. As with any fast growing body of law though,
it will take a while before a consistent legal practice emerges. Generally speaking, German courts have tried to
apply the law in a way that supports private enforcement but certain developments had to (or might have to) be
corrected by the legislature.

a. Reach of  binding ef fecta. Reach of  binding ef fect
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To ease the plaintiff’s burden of proof, Article 33b GWB establishes a binding effect for the decisions of national
competition authorities. It goes beyond Article 9 of the Damages Directive as not only decisions of the EU
Commission have a binding effect but so too do the decisions of national competition authorities of other EU
Member States when they are dealing with violations of Articles 101, 102 TFEU. The Directive requires for the latter
decisions only that they can be presented as prima facie evidence that an infringement of competition law has
occurred. The rule on binding effect was incorporated into German law in the reform of 2005 and not substantially
altered when the Damages Directive was transposed. Recital 34 of the Damages directive clari=es that the binding
effect shall “cover only the nature of the infringement and its material, personal, temporal and territorial scope as
determined by the competition authority or review court in the exercise of its jurisdiction”.

The Bundesgerichtshof held that the binding effect relates to the operative part of the decision or judgment
(“Tenor”) and those parts of reasoning needed to support the decision with regard to facts and law.  [4444]
Information within the decision on causation between the infringement and the damage as well as on the amount
of losses are not covered by the binding effect. [4545] In turn, the de=nition of the relevant market is part of the
analysis of the competition law infringement and is therefore – as was explicitly stated in the explanation of the
Regierungsentwurf for the 9th Amendment to the GWB – covered by the binding effect, [4646] contrary to an older
decision of the Oberlandesgericht München. [4747] Further, =ndings of the competition authority on the “undertaking
concept” (see supra 3) b.), for example on the exercise of decisive influence, are binding. [4848]

b. Interest for violations before July 2005b. Interest for violations before July 2005

In the 2005 GWB reform, the German legislature introduced a claim for interest of 5% over the basic rate that
started to run from the time the harm occurred (Section 33(3) sent. 4, 5 GWB 2005). The GWB reform became
effective on 1 July 2005. The Bundesgerichtshof ruled in the Grauzement II judgment that the new interest regime
does not have retroactive effect for violations occurring before that date. [4949] Such claims fall under the general
rules on interest in tort cases. These rules do not generally provide for interest from the date the harm occurred.
Even though the Grauzement case concerned only claims for violations of German competition law, the
Bundesgerichtshof underscored that the CJEU had ruled in Manfredi that the award of interest is an essential
component of compensation. [5050] Further, the Bundesgerichtshof inferred from the Marshall II judgment [5151] that
interest must run from the date on which the damage occurred. [5252] To ensure an effective enforcement of the
German competition rules, the Bundesgerichtshof applied Section 849 BGB analogously to award interest of 4 %
(cf. Section 246 BGB) from the time the harm occurred.

c. Burden of  proofc. Burden of  proof

Proving antitrust damage is a complex endeavour and the application of the rules of pleading and proof in antitrust
damages proceedings poses diScult questions. The Bundesgerichtshof acts rather cautiously to strike the right
balance between the interests of the plaintiffs and defendants. Two decisions underline this point.

According to Section 33a(2) GWB (transposition of Article 17(2) Damages Directive), it shall be rebuttably
presumed that a cartel causes harm. This presumption applies to claims which arose after 26 December 2016
(Section 186(3) GWB). The precise reach of this legal presumption is subject to debate, so that older doctrines
might still be applicable for issues not covered by this rule. Some commentators argue that Section 33(2) GWB
does not apply to damage caused by umbrella pricing. [5353] Prior to the Directive’s transposition some (albeit not all)
Oberlandesgerichte have held that cartels generally cause higher prices on the affected market so that the prices
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of non-cartel members will usually also rise. [5454] In 2018, the Bundesgerichtshof aSrmed in the Grauzement II
judgment that the assumption of such an effect does not violate the law when the cartel has a strong market
coverage and the remaining competitors are aware of the cartel’s pricing policy. [5555]

In the Schienenkartell I judgment of 2018, the Bundesgerichtshof stopped – at least for quota =xing and customer
protection cartels (the precise reach of the judgment is not clear) – a common practice of lower courts of strongly
relying on prima facie evidence to assume that the plaintiffs purchases were affected by the cartel and that they
had at least in principle sustained damage. The Bundesgerichtshof was not convinced that there is a high
probability that such cartel agreements are implemented by each cartel member in each individual case –
especially in the beginning of the co-operation. [5656] Therefore, the Court held that – depending on the facts of the
case – there can merely be a presumption (tatsächliche Vermutung) that certain purchase are covered by the
cartel agreement, [5757] which puts a slightly higher burden on the plaintiff, as courts must look at circumstantial
evidence (Indizbeweis) to assess whether the presumption is justi=ed. This approach was con=rmed and
elaborated in more detail in more recent decisions rendered by the Bundesgerichtshof [5858].

To prevent plaintiffs from being unable to prove justi=ed claims, the 10th Amendment to the GWB introduced a
rebuttable presumption. It shall be presumed that the legal transactions concerning goods or services of direct and
indirect purchasers, or suppliers of cartel members, falling within the substantive, geographic and temporal scope
of the cartel agreement, were covered by the cartel (Sections 33a(2) sent. 4, 33c(3) sent. 2, GWB 2020). This
presumption can help in non liquet situations, i.e. situations in which a court despite a comprehensive assessment
of the circumstances of the case cannot determine whether a transaction was affected by the cartel or not. [5959]

d. Pooling of  claimsd. Pooling of  claims

Germany lacks a proper collective redress mechanism. The Musterfeststellungsklage enacted in 2016 is for
various reasons not a powerful weapon against competition law infringers. [6060] Against this background, the
plaintiffs often bundle claims via assignment to enable the assignor to enforce the assigned claims against the
competition law infringer(s). The assignment has to conform with certain conditions to be valid, especially if a
special purpose vehicle is involved.

The Oberlandesgericht Düsseldorf has ruled in 2015 that assignments of damages claims are null and void if the
vehicle lacks the =nancial resources to bear the cost of the litigation in case of a dismissal of the action, which
under German law includes the legal fees of the defendants. [6161]

Moreover, vehicles set up to enforce claims for damages provide legal services. They must therefore be
authorised and comply with the German Legal Services Act (Rechtsdienstleistungsgesetz). The application of this
Act to special purpose vehicles is not entirely settled yet. In 2020, the Landgericht München dismissed an action
brought by a special purpose vehicle set up by Financial Right, a legal tech start-up. [6262] It had pooled claims from
over 3,000 parties against the truck cartel and was supported by a litigation financer. After carefully scrutinizing the
standard contract terms of the assignment and the implementation of the pooling process the Landgericht
concluded that in this very speci=c case, the assignments were null and void because the services provided were
not in line with the rules of the Legal Services Act. The court found that the pooling was from the outset exclusively
aimed at the legal enforcement of the claims so that it could not be characterized as (out-of-court) debt collection.
Further, the court identi=ed certain conIicts of interest between the assignors and the vehicle as well as the
litigation =nancer as the pooling concerned rather heterogeneous claims of direct and indirect purchasers/lessees
of trucks. Also other courts dismissed actions given that the pooling of claims was not in line with the German
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Legal Services Act [6363]. As the plaintiffs have appealed in many cases, the issue may end up before the
Bundesgerichtshof one day. Moreover, as a reform of the Legal Services Act is currently reviewed by the German
Parliament [6464] it is not excluded that legislative amendments will facilitate the pooling of claims in certain cases.

5)  Conclusion5)  Conclusion

The framework for private antitrust proceedings has improved signi=cantly over the last two decades in Germany.
Generally speaking, the basic structure is now well calibrated and courts provide more and more guidance with
regard to the application of the legal framework. A signi=cant gap is the lack of effective collective redress
mechanisms. Given that the pooling of claims is also rather cumbersome, the legislature should step-in to =x this
issue.
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